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Negotiable  Instruments 

I.    THE  LAW  OF  MERCHANTS  ORIGINATED  IN 
THE  CUSTOMS  OF  MERCHANTS 

A.    The  Trade  of  Merchants  Demanded  Certain  Standard 

Rules  Known  as  the  Law  Merchant 

STORY  CASE 

Because  of  the  stress  in  finance  brought  on  by  the 
Great  European  War,  the  ten  banks  of  Springfield  de- 
cided to  settle  their  own  financial  balances  by  issuing 
certificates  among  themselves  and  to  those  customers 
who  were  willing  to  take  these,  in  lieu  of  cash  money. 
These  certificates  were  as  follows: 

**$100.  January  1, 1915. 

The  Springfield Bank  agrees  to 

pay  bearer  one  hundred  dollars. 
(Signed) 

Springfield Bank. ' ' 

By  custom  established  among  the  banks,  these  were 
passed  by  mere  delivery.  Henry  Counselman  became 
the  owner  of  some  of  this  scrip.  It  was  later  stolen 
from  him  and  sold  by  the  thief  to  the  Springfield  Third 
Bank;  this  bank  maintained  that  it  had  title  to  the 
property  as  against  Counselman,  on  the  groimd  that 
these  instruments  were  negotiable  by  custom  among 
the  bankers.  If  these  are  not  negotiable  and  are 
merely  common  law  personal  property,  the  Springfield 
Third  Bank  could  not  take  title  and  right  of  possession 
from  the  thief,  and  is  liable  for  converting  the  prop- 
erty of  Counselman  to  its  own  use. 

RULING  COURT  CASE 

Goodwin  vs,  Roharts,  Volume  10  Exchequer  Re- 


2        NEGOTIABLE  INSTEUMENTS 

ports,  Page  337. 

Kothschild  and  Sons  of  London  were  employed  by 
the  Enssian  government  to  borrow  money  in  England. 
In  raising  the  money,  scrip  was  issued  which  acknowl- 
edged receipt  of  installments  paid,  and  promised  a 
Enssian  government  bond  when  the  full  amount  had 
been  paid.  Goodwin  engaged  Clayton,  a  stockholder, 
to  purchase  scrip  for  a  bond.  He  allowed  the  scrip 
to  remain  in  the  hands  of  Clayton,  who  unlawfully 
pledged  it  with  Eobarts,  who  thought  that  Clayton  was 
owner  of  it.  Clayton  became  bankrupt  and  absconded. 
Eobarts  sold  the  scrip  for  the  market  price.  Goodmn 
then  sues  to  recover  the  amount  realized  on  the  sale, 
on  the  ground  that  Eobarts  had  sold  his  personal 
property. 

By  way  of  defense,  it  was  insisted  that  the  scrip 
was  negotiable,  because  it  had  been  and  continued 
to  be  the  usage  of  bankers,  money  dealers,  and  stock 
exchanges  to  buy  and  sell  such  scrip,  and  to  advance 
loans  of  money  upon  the  security  of  it  before  the  bonds 
were  issued,  and  to  pass  the  scrip  upon  such  dealings 
by  mere  delivery  as  a  negotiable  instrument,  transfer- 
able by  delivery.  By  counsel  for  Goodwin  it  was 
contended  that  negotiability  could  not  be  given  the 
instrument  or  scrip,  because  it  did  not  correspond  mth 
any  of  the  forms  of  the  securities  for  money  which  had 
heretofore  been  held  to  be  negotiable  by  the  law  of 
merchants.  It  was  contended  that  this  scrip  was  per- 
sonal property  and  the  title  of  the  rightful  owner  could 
not  be  defeated. 

Decision :  When  an  instrument,  by  the  usages  and 
customs  among  merchants,  bankers,  and  business  men. 
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has  been  transferred  by  delivery,  and  this  custom 
among  them  is  well  known,  such  an  instrument  passes 
by  delivery  to  a  bona  fide  holder.  In  answer  to  this 
argument  for  Goodwin,  that  such  an  instrument  had 
never  before  been  negotiable,  Mr.  Chief  Justice  Coburn 
said:  "Having  given  the  fullest  consideration  to  this 
argument,  we  are  of  opinion  that  it  cannot  prevail.  It 
is  founded  upon  the  view  that  the  Law  Merchant,  thus 
referred  to,  is  fixed  and  stereotyped,  and  incapable  of 
being  expanded  and  enlarged  so  as  to  meet  the  wants 
and  requirements  of  trade  in  varying  circumstances  of 
commerce.  It  is  true  that  the  Law  Merchant  is  some- 
times spoken  of  as  a  fixed  body  of  law,  forming  part 
of  the  Common  Law,  and  as  if  it  were  coevil  with  it. 
But  as  a  matter  of  legal  history,  this  view  is  altogether 
incorrect.  The  Law  Merchant,  thus  spoken  of  with 
reference  to  bills  of  exchange  and  other  negotiable 
securities,  though  forming  part  of  the  general  body  of 
the  Law  Merchant,  is  of  comparatively  recent  origin. 
It  is  neither  more  nor  less  than  the  usages  of  mer- 
chants and  traders  in  the  different  departments  of 
trade,  ratified  by  the  decisions  of  courts  of  law,  which, 
when  such  usage  was  proved  to  them,  have  adopted 
them  as  settled  law  with  a  view  to  the  interests  of 
trade  and  public  convenience.  The  court  proceeded, 
herein,  on  the  well-known  principle  of  law  that,  with 
reference  to  transactions  in  the  different  departments 
of  trade,  courts  of  law,  in  giving  effect  to  the  contracts 
and  dealings  of  the  parties,  will  assume  that  the  latter 
have  dealt  with  one  another  on  the  footing  of  any  cus- 
tom or  usage  prevailing  generally  in  that  depart- 
ment. ' '   Judgment  was  given  for  Robarts. 
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EUliING  LAW 
Story  Case  Answer 

The  Law  Merchant,  or  Commercial  Law  regarding 
negotiable  papers,  is  a  system  of  law  separate  and  dis- 
tinct from  the  Common  Law  in  origin  and  in  substance. 
It  originated,  as  the  name  indicates,  among  traders 
and  merchants.  The  rules  of  the  Common  Law  were 
inadequate  and  inconvenient  for  business  purposes 
among  the  merchants,  and  consequently  they  gradu- 
ally drifted  away  from  the  Common  Law  rules,  and 
dealt  with  each  other  on  the  basis  of  rules  which  were 
unknown  to  the  Common  Law.  These  commercial  cus- 
toms or  rules  were  enforced  among  the  merchants  by 
special  courts  which  sat  at  certain  trading  points  at 
certain  times  of  the  year.  When  business  relations 
became  more  general  in  England,  cases  involving  com- 
mercial customs  eventually  came  before  the  Common 
Law  courts.  Recognition  of  these  customs  met  with 
most  hostile  opposition  at  first;  at  length,  under  the 
guidance  of  Lord  Mansfield,  the  Law  Merchant  was 
firmly  established,  as  a  system  of  law.  Enforced  no 
longer  by  special  courts,  but  by  the  Common  Law 
courts  themselves,  the  Law  Merchant  became  a  very 
important  branch  of  English  and  at  the  same  time  of 
American  Law. 

Certificates  of  deposit  are  now  generally  recognized 
as  negotiable.  The  custom  of  the  banks,  in  the  Story 
Case,  would  be  recognized  by  the  courts  and  the  scrip 
would  be  considered  as  negotiable.  Therefore,  the 
Springfield  Third  Bank  received  a  clear  title  to  the 
scrip,  since  it  is  a  purchaser,  innocent  of  the  thief's 
conduct,  and  thereby  acted  in  good  faith. 
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B.    At  First  the  Law  Merchant  Was  Confined  in  Its 

Application  to  Mercantile  Transactions 

Among  Merchants 

STOEY  CASE 

The  ten  banks  of  Springfield  were  compelled  by 
financial  stress  to  issue  certificate  notes  among  them- 
selves to  settle  their  own  balances.  This  was  done  to 
conserve  their  cash  revenues.  These  were  sometimes 
issued  to  depositors.  One  of  these  certificates  issued 
by  the  Springfield  Second  Bank  was  received  by 
Howard  Haft,  who  indorsed  it  and  passed  it  to  the 
Springfield  Fourth  Bank.  Before  the  Springfield 
Fourth  Bank  could  collect  on  the  instrument,  the 
Second  Bank  became  insolvent.  The  Fourth  Bank, 
thereupon,  chose  to  look  to  Haft  for  payment  as  an 
indorser  of  a  negotiable  instrument.  Haft  main- 
tained that  these  certificates  were  negotiable  only  as 
between  the  banks  and,  therefore,  he  could  not  be  held 
liable  as  an  indorser  of  a  negotiable  instrument. 

KUUNQ  COURT  CASE 

Oaste  vs.  Taylor,  Croke's  English  King's  Bench 
Reports,  Page  306 

Oaste  drew  a  bill  of  exchange  upon  Taylor,  the  de- 
fendant herein,  in  substance  as  follows: 
''£100 

Taylor,  pay  to  bearer,  one  hundred  pounds. 

(Signed)  Oaste." 
When  it  was  presented  for  acceptance,  Taylor  ac- 
cepted the  bill  by  promising,  in  writing  thereon,  to 
pay  it,  but  when  the  bill  was  presented,  Taylor  refused 
to  settle.  Suit  was  brought  against  him  on  the  bill. 
In  defense,  Taylor  contended  that  he  was  not  liable 
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upon  this  bill,  because  it  was  not  shown  or  alleged  that 
he  was  a  merchant,  and  therefore  was  not  rendered 
liable  by  his  acceptance. 

Decision:  Originally  the  rules  governing  liability 
upon  negotiable  paper  had  applied  only  to  merchants. 
In  order,  therefore,  to  charge  a  person  upon  nego- 
tiable paper,  it  was  necessary  to  state  and  show  that 
such  person  was  a  merchant.  As  this  was  not  done, 
Taylor  was  not  bound  by  his  acceptance.  Judgment 
was  given  for  Taylor. 

EUUNQLAW 

Story  Case  Answer 

We  have  just  seen  that  the  Law  Merchant  grew  up 
among  merchants  for  mercantile  convenience.  We 
are,  therefore,  not  surprised  to  find,  in  the  early  his- 
tory of  the  Law  Merchant,  that  the  use  of  negotiable 
paper,  according  to  the  customs  of  the  merchants,  was 
confined  to  merchants  in  mercantile  transactions.  In 
1613,  a  suit  was  brought  on  a  note  which  was  signed  by 
a  person  who  was  not  a  merchant,  and  the  court  held 
that  he  was  not  liable.  In  1692,  a  similar  suit  was 
brought  against  a  man  who  had  signed  a  bill ;  in  de- 
fense, he  pleaded  that  he  was  not  a  merchant,  but  a 
gentleman ;  the  court  then  held  that  gentlemen,  as  well 
as  merchants,  were  liable  on  such  instruments;  thus 
the  law  has  stood  since  that  time.  A  negotiable  or 
commercial  paper  is  valid  and  binding,  regardless  of 
the  person  who  signs  it,  and  regardless  of  whether  it 
is  a  mercantile  or  non-mercantile  transaction.  Assum- 
ing that  the  certificates  in  the  Story  Case  are  nego- 
tiable instruments,  their  negotiability  is  not  restricted 
to  a  class  of  persons  or  institutions.  Haft  is  liable  as 
an  indorser. 
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C.   Law  Merchant  Is  Now  Applicable  to  All  Persons  and 

Transactions,  and  Is  Regarded  as  a  Part  of 

the  Law  of  the  Land 

STORY  CASE 

Wayland  Gullet  gave  Simon  Newby  the  following 
instrument : 

**$150. 

Wlien  I  am  in  a  position  to  pay  bearer,  one 
himdred  fifty  dollars,  I  will  do  this. 

(Signed)  Wayland  Gullet." 
Newby  signed  his  name  on  the  back  of  the  instru- 
ment and  delivered  it  to  Truman  Heinze.  Later,  when 
Gullet  came  into  possession  of  considerable  money, 
Heinze  brought  suit  upon  the  paper  as  a  negotiable 
instrument.     Gan  he  recover? 

EUUNG  COURT  CASE 

Woodbury  vs.  Roberts,  Volume  59  Iowa  Reports, 
Page  348. 

This  was  an  action  on  a  promissory  note  made  by 
Roberts,  of  which  the  following  is  a  copy : 

Three  months  after  date  I  promise  to  pay 
to  the  order  of  Warren  Roberts,  three  hun- 
dred dollars.  The  makers  and  indorsers  of 
this  obligation  further  expressly  agree  that 
the  payee,  or  his  assigns,  may  extend  the  time 
of  payment  from  time  to  time  indefinitely  as 
he  or  they  may  see  fit. 

(Signed)    Warren  Roberts.*' 
In  this  form  it  came  to  the  hands  of  Woodbury,  who 
sues  upon  it.     Whether  or  not  he  can  recover  in  this 
action  depends  upon  whether,  according  to  Gommer- 
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cial  Law,  this  note  was  negotiable.  It  was  contended 
by  Roberts  that  it  was  not  negotiable,  because  it  was 
so  uncertain  as  to  time  of  payment ;  that,  by  the  cus- 
toms and  foUowings  of  merchants,  a  note,  to  be 
negotiable,  must  be  certain  in  respect  to  time  of  pay- 
ment. 

Decision :  By  customs  of  merchants,  an  instrument 
must  be  certain  as  to  time  of  payment,  or  it  is  not  a 
negotiable  instrument.  These  customs,  known  as  the 
**Law  Merchant,'*  still  prevail  and  are  still  enforced, 
but  now,  by,  and  as  a  part  of,  the  Common  Law.  The 
note  in  question,  on  its  face,  may  or  may  never  be 
paid.  Certainly  the  time  of  payment  is  not  deter- 
minable. Thus,  it  is  not  negotiable,  and  a  suit  cannot 
be  maintained  upon  it  as  a  negotiable  instrument. 

Mr.  Justice  Bick,  who  delivered  the  opinion  of  the 
court,  said  in  part:  ** Rules  applicable  to  commercial 
paper  were  transplanted  into  the  Common  Law  from 
the  custom  of  merchants.  They  had  their  origin  in  the 
customs  and  laws  of  business  of  merchants  and 
bankers,  and  are  now  recognized  by  the  courts  because 
they  are  demanded  by  the  wants  and  convenience  of 
the  mercantile  world.  Surely  these  rules  ought  not  to 
be  extended  to  paper,  the  like  of  which  was  never  heard 
of  in  mercantile  transactions.  What  business  man 
would  expect  a  banker  to  discount  his  paper  in  the 
form  of  the  note  in  question  in  this  case  ?  What  mer- 
chant ever  offered  to  give  or  was  asked  to  receive  a 
promissory  note  containing  a  like  condition  ?  We  may 
safely  say  that  notes  of  this  kind  are  unknown  to  com- 
mercial transactions.  Why,  then,  extend  to  them  the 
rules  of  Commercial  LawT'  Judgment  was  given  for 
Roberts. 
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EXJUNG  LAW 

Story  Case  Answer 

The  history  of  the  Law  Merchant  may  be  divided 
into  four  periods.  The  first  extends  from  about  1200 
to  about  1606.  During  this  period,  the  Law  Merchant 
saw  its  origin ;  special  rules  were  enforced  for  special 
people,  in  special  courts,  at  special  places.  The  second 
period  extends  from  1606  to  1756.  During  this  period, 
the  Common  Law  courts  began  to  enforce  the  customs 
of  the  merchants,  not  as  law,  but  simply  as  customs. 
In  1756,  when  Lord  Mansfield  became  Chief  Justice  of 
England,  the  customs  of  merchants  began  to  be  recog- 
nized as  rules  of  law,  and  not  mere  rules  of  custom. 
The  Law  Merchant  was  made  applicable  to  all  persons 
and  all  transactions;  and  thu^  became  a  part  and 
parcel  of  the  law  of  the  land.  In  the  United  States, 
each  state  developed  its  own  Law  Merchant.  These 
laws  were  foimded  in  substance  on  the  English  law, 
but  as  each  state  made  variations  of  its  own,  based  on 
its  own  needs  and  customs,  many  different  rules  have 
come  into  existence.  This  caused  much  inconvenience. 
Therefore,  in  1872,  a  time  which  may  be  regarded  as 
the  beginning  of  the  fourth  period  of  the  history  of  the 
Law  Merchant,  uniform  legislation  began  to  be  passed, 
in  order  to  harmonize  the  rules  of  such  an  important 
branch  of  the  law. 

The  State  of  New  York  passed  a  group  of  laws  which 
stated  the  Commercial  Law  in  concise,  systematic 
form.  This  was  known  as  the  Negotiable  Instruments 
Law,  and  has  been  followed  in  most  other  states.  In 
substance,  the  Negotiable  Instruments  Law  adheres  to 
the  customs  early  established  among  the  merchants. 
The  Story  Case  and  the  Court  Case  indicate  that  it 
was  demanded  by  this  custom  and  usage  that  the  docu- 
ment must  be  payable  at  a  certain  time,  otherwise  it 
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was  not  negotiable.  Therefore,  Heinze  cannot  recover 
on  the  instrument  as  a  negotiable  paper.  This  is  true 
under  the  Negotiable  Instruments  Law  adopted  by  the 
state  legislatures. 


D.     Promissory  Notes  Became  Negotiable  by  an 

Act  of  Parliament 

STOBY  CASE 

Daniel  Waymen  delivered  the  following  instrument 
to  yincent  Hudson: 

^^$50.  January  1,  1915. 

For  brick,  this  day  sold  by  Vincent  Hudson, 
I  promise  to  pay  to  his  order,  fifty  dollars,  on 
demand. 

(Signed)    Daniel  Waymen." 

Hudson  indorsed  the  instrument  by  signing  his  name 
on  the  reverse  side,  and  delivered  it  to  Simon  Dunham, 
who  brought  suit  thereon  in  his  own  name.  Can  Dun- 
ham recover  as  on  a  negotiable  instrument? 

EUUNG  COURT  CASE 

Buller  vs.  Crips,  Volume  6  Modern  Reports,  English, 
Page  29. 

Crips  had  purchased  wine  from  John  Smith  and,  in 
payment  therefor,  had  given  a  note  in  the  following 
form : 

"£100. 

I  promise  to  pay  John  Smith,  or  order,  the 

sum  of  one  hundred  pounds,  on  account  of 

wine  bought  from  him.    (Signed)  Crips.'' 

John  Smith  indorsed  this  to  Buller,  who  brings  this 

suit  upon  the  note  in  his  own  name.     He  sued  as  if  it 
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had  been  a  suit  upon  a  bill  of  exchange.  Crips  con- 
tended that  the  action  was  improperly  brought;  that 
it  was  not  a  negotiable  instrument,  and  only  John 
Smith  could  sue  on  it. 

Decision :  When  promissory  notes  first  came  before 
the  English  courts,  the  courts  refused  to  attribute  to 
them  negotiability,  although  among  the  merchants, 
they  had  for  many  years  passed  as  negotiable  in  the 
same  manner  as  bills  of  exchange.  There  was  no  good 
reason  for  the  refusal,  except  the  hostility  of  the  judge 
to  the  Law  Merchant. 

Holt,  Chief  Justice,  said:  *'I  remember  when  actions 
upon  inland  bills  did  first  begin ;  and  these  originated 
as  a  particular  custom  between  London  and  Bristol. 
And  it  was  an  action  against  an  acceptor.  The  defend- 
ant 's  counsel  would  put  them  to  prove  the  custom ;  at 
which  Hale,  Chief  Justice,  who  tried  it,  laughed,  and 
said  they  had  a  hopeful  case  of  it.  And  in  my  Lord 
North's  time  it  was  said  that  the  custom  in  that  case 
was  part  of  the  Common  Law  of  England ;  and  these 
actions  since  became  frequent,  as  the  trade  of  the 
nation  did  increase;  and  all  the  difference  between 
foreign  bills  and  inland  bills  is,  that  foreign  bills  must 
be  protested  before  a  public  notary  before  the  drawer 
can  be  charged,  but  inland  bills  need  no  protest ;  and 
the  notes  in  question  are  only  an  invention  of  the  gold- 
smiths in  Lombard  Street,  who  had  a  mind  to  make  a 
law  to  burden  all  those  that  did  deal  with  them.'* 

Judgment  was  held  in  abeyance,  while  the  court  con- 
ferred with  merchants.  Lord  Holt's  attitude  was  dis- 
favorable.  He  maintained  that  the  merchants  under 
the  domination  of  the  goldsmiths  in  Lombard  Street 
should  not  be  permitted  to  make  their  own  laws. 
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EUUNG  LAW 

Story  Case  Answer 

No  attempt  will  be  made  to  trace  the  historical  devel- 
opment of  each  negotiable  instrument.  It  is  sufficient 
to  know  that  a  foreign  bill  of  exchange  is  the  oldest 
form  of  negotiable  instrument.  Later,  in  1696,  inland 
bills  of  exchange  were  recognized.  But  promissory- 
notes  had  been  in  common  use  as  early  as  1645.  Prior 
to  this  time  there  were  no  banking  institutions  in 
England.  Merchants,  having  large  sums  of  money  in 
their  possession,  would  deposit  them  for  safe  keeping 
in  the  King's  mint  in  the  Tower  of  London.  In  1640 
King  Charles  I  seized  about  200,000  pounds  without 
the  consent  of  the  merchants.  Thereafter,  they  re- 
fused to  trust  their  money  to  the  King,  and  deposited 
it  with  the  goldsmiths;  the  goldsmiths  would  issue 
promissory  notes  for  the  amount  received.  In  1702, 
for  the  first  time,  the  question  came  before  the  court 
as  to  whether  a  promissory  note  was  a  negotiable 
instrument,  according  to  the  customs  of  the  merchants. 
Lord  Holt,  a  stubborn  and  conservative  Common  Law 
judge,  refused  to  recognize  its  negotiability.  Having 
taken  this  stand,  Lord  Holt  persistently  adhered  to  it 
in  subsequent  decisions,  one  of  which  was  the  Court 
Case  of  Buller  vs.  Crips,  and,  as  a  result,  the  mer- 
chants appealed  to  Parliament  for  a  correction  of  these 
decisions.  In  1704  the  Statute  of  3  and  4  Anne  was 
passed  which  provided  that  promissory  notes  might 
be  assigned  or  indorsed,  and  that  actions  might  be 
brought  upon  them  as  inland  bills  of  exchange.  Since 
that  time,  this  has  also  been  the  law  of  the  land  in 
America,  as  adopted  by  the  colonies  under  English 
jurisdiction.    All  the  laws  of  England  of  this  period 
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became  a  part  of  the  Common  Law  of  the  colonies  as 
a  matter  of  course.  This  Statute  of  Anne  is  a  part 
of  the  law  of  the  States  today. 

The  Story  Case  shows  a  good  promissory  note ;  title 
was  passed  to  Dunham,  who  properly  brought  suit  in 
his  own  name. 


E.      Cammerce  Early  Demanded  a  Negotiable 

Instrument  of  Trade 

1.    iMieaiiing  of  the  Term  "Negotiability" 

STOBY  CASE 

Courtney  Montgomery  gave  his  nephew  a  promis- 
sory note  as  a  Christmas  present.  The  note  was 
executed  as  follows : 

''$100.  December  25,  1914. 

I,  Courtney  Montgomery,  will  pay  Harold 
Montgomery,  or  his  order,  one  hundred  dol- 
lars, in  thirty  days. 

( Signed)  Courtney  Montgomery. ' ' 
Harold  signed  his  name  on  the  back  of  the  instru- 
ment and  sold  it  to  William  Snow  for  $95.  When  Snow 
attempted  to  collect  on  the  instrument,  Montgomery, 
the  uncle,  refused  to  pay,  on  the  ground  that  it  was 
given  without  any  consideration  coming  from  Harold 
Montgomery.     Is  this  a  good  defense! 

RUUNG  COTJRT  CASE 

Merchants'  National  Bank  vs.  Shaw,  Volume  101 
United  States  Reports,  Page  557. 

On  November  11,  1874,  Norvell  &  Company,  of  St. 
Louis,  sold  to  the  bank  their  draft  for  $11,947,43,  drawn 
upon  Kuhn  &  Brother,  of  Philadelphia.    By  way  of 


14      NEGOTIABLE   INSTEUMENTS 

security  Norvell  &  Company  indorsed  to  the  bank  an 
original  bill  of  lading  for  170  bales  of  cotton,  which 
they  had  shipped  Kuhn  &  Brother,  in  payment  of  which 
the  draft  had  been  drawn.  On  the  same  day  Norvell 
&  Company  forwarded  to  Kuhn  &  Brother  the  dupli- 
cate bill  of  lading.  The  Merchants'  National  Bank 
forwarded  the  draft  with  the  original  bill  of  lading  at- 
tached, to  the  Bank  of  Philadelphia  for  presentment. 
When  presented,  Kuhn  &  Brother  accepted  the  draft, 
but  stole  the  original  bill  of  lading  and  substituted  the 
duplicate.  Kuhn  &  Brother  pledged  the  bill  to  Miller 
&  Company  for  a  loan.  Miller  &  Company,  with  con- 
sent of  Kuhn  &  Company,  sold  the  cotton  to  Shaw. 
Shaw  was  a  bona  fide  purchaser  without  notice  of  the 
theft  by  Kuhn  &  Brother. 

This  action  was  brought  by  the  Merchants'  National 
Bank  against  Shaw  for  the  wrongful  taking  and  con- 
version of  the  cotton.  Shaw  contended  that,  by  virtue 
of  a  certain  statute  which  declared  that  bills  of  lading 
were  negotiable,  he  received  good  title  to  the  cotton. 

Decision:  Although  the  statute  declares  that  bills 
of  lading  are  negotiable  by  indorsement  and  delivery, 
it  does  not  follow  that  all  consequences  incident  to  the 
indorsement  of  bills  and  notes  before  maturity  ensue, 
or  are  intended  to  result  from  such  negotiation.  The 
rule,  that  a  bona  fide  purchaser  of  a  lost  or  stolen  bill 
or  note,  indorsed  to  him  or  payable  to  bearer,  is  not 
bound  to  look  beyond  the  instrument,  has  no  applica- 
tion to  the  case  of  a  lost  or  stolen  bill  of  lading.  Mr. 
Justice  Strong  said:  ''What  is  negotiability?  It  is  a 
technical  term  derived  from  the  usages  of  merchants 
and  bankers,  in  transferring,  primarily,  bills  of  ex- 
change and,  afterwards,  promissory  notes.    At  Com- 
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mon  Law,  no  contract  was  assignable,  so  as  to  give  an 
assignee  a  right  to  enforce  it  by  suit  in  his  own  name. 
To  this  rule,  bills  of  exchange  and  promissory  notes, 
payable  to  order  or  bearer,  have  been  exceptions,  made 
such  by  adoption  of  the  Law  Merchant.  They  may  be 
transferred  by  indorsement  and  delivery,  and  such  a 
transfer  is  negotiation.  It  is  a  mercantile  business 
transaction,  and  the  capability  of  being  thus  trans- 
ferred, so  as  to  give  the  indorsee  a  right  to  sue  on  the 
contract  in  his  own  name,  is  what  constitutes  one  part 
of  negotiability.  * ' 

The  other  characteristic  of  complete  negotiability  is 
the  right  which  it  gives  the  transferee  of  an  instrument 
to  enforce  its  face  value,  although  that  right  may  not 
have  existed  in  the  transferor. 

The  statute  in  question  gives  the  transferee  of  the 
bill  of  lading  the  right  to  enforce  it  in  his  own  name, 
but  he  takes  only  that  right  which  his  transferor  could 
convey.  Therefore,  the  instnunent  is  only  quasi- 
negotiable — MiUer  &  Company  did  not  take  anything 
from  Kuhn  &  Brother,  therefore  none  was  sold  to 
Shaw.    Judgment  was  given  to  the  bank. 

EUUNGLAW 
Story  Case  Answer 
The  business  of  the  country  is  done  largely  by  means 
of  commercial  paper,  and  the  interest  of  commerce  re- 
quires that  a  bill  or  note,  fair  on  its  face,  shall  be  as 
easily  transferred  as  a  government  bond,  and  as 
freely  as  money.  Negotiability  is  the  characteristic 
whereby  a  bill  or  note  passes  from  hand  to  hand  like 
money,  so  as  to  give  the  last  taker  the  right  to  collect 
the  instrument  in  the  amount  which  it  purports  to 
represent  free  from  defenses  which  might  exist  in 


16      NEGOTIABLE  INSTRUMENTS 

favor  of  the  obligor  as  against  prior  holders.  Statutes 
in  some  states,  as  the  Ruling  Court  Case  shows,  have 
made  bills  of  lading  negotiable  to  the  extent  that  title 
to  the  property  a  bill  represents  can  be  passed  by  the 
delivery  of  the  bill.  But  bills  of  lading  are  not  usually 
completely  negotiable  because  the  purchaser  does  not 
take  more  property  than  the  vendor  had  the  actual 
right  to  sell,  which  may  be  less  than  the  face  of  the  bill. 
In  the  Story  Case,  we  have  an  illustration  of  a  good 
promissory  note  which  Snow  acquired  free  of  the  de- 
fense existing  against  Harold  Montgomery.  Snow  can 
collect  on  the  instrument. 


2.     Distinction  Between  Assignability  and 
Negotiability 

a.     Assignment  Passes  Merely  the  Interest 

of  the  Assignor 

STORY  CASE 

Henry  Sanaman  entered  into  a  written  contract  with 
Joseph  Donovan  by  which  it  was  agreed  that  Sanaman 
should  deliver  a  bay  horse  to  Donovan  who  promised  to 
pay  $100  on  delivery.  Immediately  after  this  con- 
tract was  made,  Sanaman  assigned  his  right  to  the  one 
hundred  dollars  to  Howard  Sherman.  Later,  when 
Donovan  refused  to  pay  the  money,  Sherman  brought 
suit  for  the  amount.  Donovan  put  in  defense  that 
Sanaman  had  never  delivered  the  horse.  Sherman 
contended  that  this  was  not  a  defense,  since  he  had 
paid  value  for  the  assignment,  and  did  not  have  notice 
of  Sanaman 's  failure  of  delivery.  For  whom  should 
judgment  be  given  ? 


NEGOTIABLE   INSTRUMENTS      17 

EUUNG  COUET  CASE 

Wetter  vs.  Kiley,  Volume  95  Pennsylvania  State 
Reports,  Page  461. 

Kiley,  in  order  to  assist  Wetter  in  raising  money, 
made  a  note  to  the  order  of  Kiley  for  his  accommoda- 
tion. Kiley  procured  a  bank  to  discoimt  the  note. 
The  bank,  at  maturity,  demanded  payment  of  Kiley, 
who  refused  to  pay.  The  note  was  non-negotiable,  so 
this  suit  was  brought  by  Wetter  on  behalf  of  the  bank, 
which  discounted  the  note.  In  defense,  Kiley  set  up 
the  fact  that  it  was  given  to  Wetter  -vithoiit  considera- 
tion and  for  his  accommodation. 

It  was  contended  on  behalf  of  the  bank,  however, 
that  the  want  of  consideration  could  not  be  raised 
against  it,  since  it  was  a  bona  fide  purchaser  of  this 
note,  and  had  no  knowledge  of  the  lack  of  considera- 
tion. 

The  court,  however,  was  of  the  opinion  that  the 
defense  was  good.  This  note  was  a  non-negotiable 
note,  and  such  a  note  could  only  be  assigned,  and  the 
assignee  takes  claim  subject  to  all  defenses  between 
prior  parties,  even  though  he  be  a  bona  fide  purchaser 
without  notice. 

Mr.  Justice  Gordon  said:  **In  the  first  place  the 
note  was  not  negotiable ;  it  could  pass  only  by  assign- 
ment, and  that  assignment  would  convey  to  the  as- 
signee only  that  which  the  payee  was  entitled  to  receive 
from  the  maker  after  settlement  of  all  accounts  and 
equities  between  them."  Judgment  was  given  for 
Kiley. 

EUUNG  LAW 
Story  Case  Answer 
It  was  stated  in  the  foregoing  section  that  an  ordi- 
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nary  claim  or  chose-in-action  was,  originally,  incapable 
of  being  assigned.  But  later,  assignment  was  per- 
mitted. But  the  assignee  took  no  more  by  the  assign- 
ment than  his  assignor  had.  In  other  words,  the 
assignee  took  the  claim,  subject  to  all  defense  between 
original  parties.  Therefore,  in  the  Story  Case, 
Donovan's  defense  is  valid.  It  is  effective  against 
Sanaman,  and  also  against  any  of  Sanaman's 
assignees.  Had  Donovan  given  a  promissory  note  for 
$100,  and  Sanaman  had  indorsed  this  to  Sherman  for 
value,  Sherman  might  enforce  it,  notwithstanding:  the 
fact  that  Sanaman  had  never  delivered  the  horse. 
This,  then,  illustrates  the  meaning  of  the  statement 
that  an  assignee  gets  only  the  interest  that  the  assignor 
had  in  a  given  claim  or  chose-in-action.  It  further 
illustrates  the  meaning  of  negotiability ;  in  that  nego- 
tiation not  only  means  the  passing  of  title  to  the  instru- 
ment, but  that  it  also  means  that  a  negotiation  for 
value  passes  the  entire  right  the  instrument  purports 
to  have. 


b.    Assignment  Is  Not  Complete  Without  Notice 
to  the  Debtor 

STORY  CASE 

Albert  Murphree  owed  James  Wilson  $600  for  ten 
cars  of  brick,  delivered  in  accordance  with  a  written 
contract.  Wilson  sold  the  claim  to  Walter  Ames  for 
$500  on  January  4, 1915.  On  January  10, 1915,  Wilson 
sold  the  same  claim  to  Howard  Judson.  Judson  im- 
mediately notified  Murphree  of  the  assignment  and 
Murphree  agreed  to  pay  him  the  money.  Two  days 
later,  Ames  informed  Murphree  of  the  transfer  made 
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to  him  on  January  4.    To  whom  should  Murphree  pay 
the  money? 

RULING  COURT  CASE 

VanhusMrh  vs.  Hartford  Fire  Insurance  Company, 
Volume  14  Connecticut  Reports,  Page  141. 

Joseph  Martimer  insured  property  in  the  Hartford 
Fire  Insurance  Company.  The  property  was  de- 
stroyed by  fire,  and  a  claim  for  damages  arose  for 
the  loss  in  favor  of  Joseph  Martimer.  When  the  com- 
pany refused  to  pay,  suit  was  brought  by  Joseph  and 
he  recovered  a  judgment  of  $2,366  against  the  insur- 
ance company.  On  February  14,  Joseph  assigned  this 
claim  to  John  Martimer,  the  latter  paying  a  valuable 
consideration  therefor.  Vanbuskirk,  to  whom  Joseph 
was  indebted,  attached  this  claim  by  a  writ  served 
upon  the  insurance  company.  On  the  third  ^day  of 
April,  John  gave  notice  to  the  insurance  company  of 
the  fact  that  the  claim  had  been  assigned  to  him. 

The  insurance  company  contended  "that  Vanbuskirk 
was  not  entitled  to  collect  the  claim  as  property  of 
Joseph,  because  it  was  assigned  to  John  before  it  was 
attached,  and  that  the  fact  that  notice  of  assignment 
was  not  made  until  attachment  is  not  material. 

Decision:  In  order  to  perfect  an  assignment  of  a 
chose-in-action,  as  against  a  third  person,  it  is  neces- 
sary that  notice  of  such  assignment  be  given  to  the 
debtor.  Until  such  notice  is  given,  third  persons,  with- 
out notice  of  assignment,  are  not  affected  by  it.  In 
this  case  Vanbuskirk  acquired  a  lien  on  the  claim,  be- 
cause he  attached  the  debt  before  notice  of  assign- 
ment was  given  to  the  assignor. 

Mr.  Justice  Waite  said :  '  *  The  rule  here  is  well  set- 
tled that,  in  order  to  perfect  an  assignment  of  a  chose- 
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in-action,  as  against  bona  fide  creditors  and  purchasers 
without  notice,  notice  of  such  assignment  must  be  given 
to  the  debtor  within  a  reasonable  time ;  and  unless  such 
notice  is  given,  creditors  may  attach  and  acquire  a 
valid  lien ;  and  others  may  purchase  the  debt,  and  gain 
a  title  superior  to  that  of  the  first  assignee."  Judg- 
ment was  given  for  Vanbuskirk. 

EUUNG  LAW 
Story  Case  Answer 

An  ordinary  chose-in-action,  or  claim,  may  be  as- 
signed, as  we  have  seen  heretofore,  but  such  assign- 
ment is  not  complete  as  against  third  persons,  until 
notice  of  the  assignment  is  given  the  debtor  or  obligor. 
Now  if  two  assignments  of  a  chose-in-action  are  made, 
the  assignee  who  first  gives  notice  of  the  assignment  to 
the  debtor  is  the  one  who  is  entitled  to  collect  the  same, 
even  though  he  may  have  been  the  second  assignee. 
In  the  Story  case,  therefore,  Judson  will  have  the  first 
right  to  the  money.  On  the  other  hand,  a  proper  in- 
dorsement and  delivery  of  a  negotiable  instrument 
passes  title  immediately,  and  the  person  to  whom  it  is 
indorsed,  called  the  indorsee,  is  under  no  obligation  to 
notify  the  obligor  or  debtor,  in  order  tc  protect  his 
interest  in  the  instrument. 


c.    Negotiation  Passes  the  Face  Value  of  the  Instrument 

STORY  CASE 

Adolph  Rush,  a  stock  and  bond  salesman,  sold  to 
Clarence  Wainwright  ten  shares  of  stock  in  the  Great 
Falls  Hydro-Electric  Company.  Rush  represented 
these  shares  to  be  worth  $125  each.    Wainwright  paid 
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in  cash  $500  and  gave  his  note  for  the  balance  of  the 
purchase  price,  amounting  to  $750.  Eush  sold  this 
note,  which  was  due  in  sixty  days  from  date,  to  John 
Warner  for  $650.  About  the  time  the  note  became 
due,  Wainwright  learned  that  he  had  been  duped  by 
Eush  and  that  the  stock  was  worth  only  $25  a  share. 
When  Wainwright  refused  to  pay  the  note,  Warner 
brought  suit  for  $750,  alleging  at  the  same  time  that 
he  had  no  knowledge  of  any  wrong  doing  by  Eush, 
Can  Warner  collect  the  $750  from  Wainwright  1 

EUUNQ  COUET  CASE 

Everston  vs.  National  Bank  of  Newport,  Volume  QQ 
New  York  Reports,  Page  14. 

The  Indianapolis,  Bloomington,  and  Western  Eail- 
way  Company  issued  bonds  with  interest  coupons  at- 
tached.   The  coupons  were  in  this  form: 
''$35. 

The  Indianapolis,  Bloomington,  and  West- 
ern Eailway  Company  will  pay  the  bearer,  at 
its  agency  in  the  city  of  Newport,  thirty-five 
dollars,  in  good  coin,  for  semi-annual  interest 

on  bond  No 

A.  P.  Lewis,  Secretary. '* 
The  National  Bank  of  Newport  was  the  owner  of  the 
bonds  with  these  coupons  attached.  The  coupons  were 
detached  and  sent  by  express  to  New  York  for  collec- 
tion. They  were  stolen  in  New  York,  and  sold  to 
Everston,  who  knew  nothing  concerning  the  theft. 
Everston  first  sued  the  railway  company,  and  the  bank 
was  permitted  to  enter  and  defend  the  action,  since 
it  was  owner  of  the  coupons.  It  contended  that  no 
valid  title  to  these  <?oupons  ever  passed  to  Everston, 
since  they  were  stolen. 
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Decision:  These  coupons  were  negotiable  instru- 
ments, because  they  contained  a  promise  to  pay  the 
face  value  to  the  bearer.  Title  to  them  will  pass  by 
delivery.  Although  the  thief  might  have  been  com- 
pelled to  give  them  up  to  the  owner,  one  who  purchases 
from  him  for  value,  without  notice  of  the  irregularity, 
gets  good  title  and  may  enforce  them  against  the 
maker  for  full  face  value.  The  rule  of  Caveat  Emptor 
— ^that  is,  '*Let  the  buyer  beware" — does  not  apply  to 
negotiable  instruments  payable  in  money  and  to  the 
bearer;  and  a  purchaser  in  good  faith  from  one  who 
has  stolen  them  acquires  a  valid  title.  Judgment  was 
given  for  Everston. 

EUUNG  LAW 

Story  Case  Answer 

It  has  been  stated  that  an  assignee  of  a  chose-in- 
action  which  is  not  negotiable  takes  the  paper,  subject 
to  all  defenses  which  might  have  been  set  up  against 
his  assignor.  He  takes  title  through  the  assignor,  and 
it  follows  that  he  gets  no  better  title  than  his  assignor 
had.  But  an  indorsee  of  a  negotiable  instrument  takes 
title  by  virtue  of  the  original  promise  made  by  the  per- 
son primarily  liable,  and  his  title  does  not  depend  upon 
the  title  of  the  one  who  indorses  the  instrument  to  him. 
Thus,  defenses  which  might  be  maintained  as  between 
prior  parties,  or  defenses  which  might  be  maintained 
against  the  person  primarily  liable,  cannot  be  set  up 
against  a  person  who  purchases  a  negotiable  instru- 
ment for  value,  before  maturity,  without  any  notice  of 
any  defects  or  defenses.  It  is  evident,  then,  that  a 
thief  who  steals  an  instrument  payable  to  the  bearer 
may  pass  good  title  for  value  to  a  purchaser  who  has 
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no  knowledge  of  the  theft.  That  was  the  point  which 
was  decided  by  the  Ruling  Court  Case  of  Everston  vs. 
National  Bank  of  Newport. 

In  the  Story  Case,  Warner  takes  the  claim  free  of 
defenses  which  Wainright  could  hold  against  Rush; 
since  Warner  was  a  bona  fide  purchaser  of  the  note,  he 
could  collect  its  face  value. 


d.    The  Purpose  of  Negotiability  Is  to  Allow  Bills  and 

Notes  to  Pass  as  Money 

STOBY  CASE 

The  Great  Western  Stone  Company  loaded  two  cars 
of  granite  stone  for  the  Harper  Construction  Com- 
pany, executing  and  sending  the  bill  of  lading  to  this 
company  before  the  stone  left  the  quarry.  Imme- 
diately upon  receiving  the  bill  of  lading,  the  Harper 
Construction  Company  indorsed  and  delivered  it  to 
James  Iddings,  who  paid  a  reasonable  value  for  the 
stone  it  represented.  After  this  was  done  and  before 
the  cars  of  stone  were  taken  from  the  quarry,  the 
Great  Western  Stone  Company  learned  that  the  Har- 
per Construction  Company  was  insolvent.  The  stone 
company  held  the  stone  and  refused  to  deliver  it. 
Iddings  demanded  the  shipment  on  the  ground  that  the 
bill  of  lading  represented  the  stone  and  passed  the 
title  thereto  from  the  Harper  Construction  Company. 
Which  party  is  correct? 

EUUNG  COURT  CASE 

Friedlander  vs.  Texas  and  Pacific  Railway  Com- 
pany, Volume  130  United  States  Reports,  Page  416. 

E.  D.  Easton  was  a  station  agent  of  the  Texas  and 
Pacific  Railway  Company,  at  Sherman,  Texas.    Pur- 
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porting  to  act  as  agent,  he  issned  a  bill  of  lading  to 
Joseph  Lohstein,  in  which  it  was  stated  that  two  hun- 
dred bales  of  cotton  had  been  received  from  Lohstein 
for  shipment  from  Sherman  to  New  Orleans.  As  a 
matter  of  fact,  Lohstein  owned  no  cotton  whatever,  and 
the  whole  transaction  was  a  gross  fraud.  Lohstein  in- 
dorsed the  bill  to  Friedlander,  a  cotton  merchant  in 
New  Orleans,  drew  a  draft  upon  him  for  $8,000  and 
sent  them  to  Friedlander.  As  Friedlander  had  pre- 
viously transacted  business  with  Lohstein,  he  paid  the 
draft.  When  he  presented  the  bill  of  lading,  it  was 
discovered  that  there  was  no  cotton  as  stipulated  by 
the  bill. 

Friedlander  sued  the  railway  company  for  non- 
delivery of  the  cotton.  He  claimed  that  he  was  a  bona 
fide  purchaser  of  the  bill  of  lading  and  had  no  notice 
of  fraud  and  was  therefore  in  the  position  of  a  bona 
fide  purchaser  of  negotiable  paper. 

Decision :  A  bill  of  lading  is  only  quasi-negotiable. 
It  is  not  negotiable  in  the  same  sense  and  to  the  same 
extent  that  bills  and  notes  are.  Bills  and  notes  are 
intended  to  serve  as  money.  In  order  that  they  may 
effectually  perform  this  function,  a  bona  fide  purchaser 
is  not  bound  to  look  beyond  the  instrument.  But  a  bill 
of  lading  is  symbolical  of  goods  and  is  not  intended  to 
serve  as  a  medium  of  exchange.  Thus,  a  bill  of  lading 
issued  where  no  goods  are  delivered,  imposes  no  lia- 
bility upon  the  carrier,  even  as  against  a  bona  fide 
purchaser  who  has  no  notice  of  the  fraud  in  connection 
therewith. 

Mr.  Chief  Justice  Fuller  said:  "Bills  of  exchange 
and  promissory  notes  are  representatives  of  money, 
circulating  in  commercial  world  as  such,  and  it  is  es- 
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sential,  to  enable  them  to  perform  their  peculiar  func- 
tions, that  he  who  purchases  them  would  not  be  bound 
to  look  beyond  the  instrument,  and  that  his  right  to 
enforce  them  should  not  be  defeated  by  anything  short 
of  bad  faith  on  his  part.  But  bUls  of  lading  answer  a 
different  purpose  and  perform  different  functions. 
They  are  regarded  as  so  much  cotton,  grain,  iron  or 
other  articles  of  merchandise,  in  that  they  are  symbols 
of  ownership  of  goods  they  cover."  Judgment  was 
given  for  the  railway  company. 

RULING  LAW 
Story  Case  Answer 

The  holder  of  a  negotiable  instrument  is  given  far 
more  consideration  and  protection  by  law  than  the 
holder  of  an  ordinary  claim  or  chose-in-action,  because 
negotiable  instruments  were  devised  as  a  substitute  for 
money;  were  the  holders  not  protected,  the  instru- 
ments would  not  effectually  serve  this  purpose.  It  is 
not  always  convenient  or  safe  for  a  man  to  have  in  his 
possession  sufficient  money  to  pay  his  obligations  as 
they  are  presented.  For  this  reason,  early  recognized 
by  the  merchants  in  England,  bills  and  notes  were 
devised  as  a  safe  and  convenient  means  of  meeting 
one's  obligations. 

The  Ruling  Court  Case  illustrates  this  point  of  com- 
plete negotiability  by  showing  the  nature  of  the  instru- 
ment only  partly  negotiable.  A  bill  of  lading  is  partly 
negotiable  in  that  it  passes  the  right  and  title  which 
the  indorser  actually  possesses  and  no  more.  In  the 
Story  Case,  at  the  time  the  Harper  Construction  Com- 
pany indorsed  the  bill  to  Iddings,  it  owned  the  stone, 
since  the  bill  of  lading  gave  it  the  title  thereto.   There- 
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fore,  title  was  passed  to  Iddings  and  the  Great  Western 
Stone  Company  cannot  defeat  him  of  his  property. 


II.      ESSENTIAL  CHARACTERISTICS  OF 

NEGOTIABLE  INSTRUMENTS 

A.    Requisites  in  Form 

1.    A  Negotiable  Instrument  Must  Be  in  Writing 

STOBY  CASE 

James  Schouler  delivered  his  own  promissory  note 
to  Clarence  Pound  for  $75.  The  entire  note,  except  the 
amoimt  payable,  was  written  in  ink.  The  smn  payable 
— seventy-five  dollars — ^was  written  in  pencil.  After 
Pound  received  the  note,  he  erased  the  figures  sho"v\dng 
the  sum  payable  and  wrote  into  the  blank  space  the 
figures  ''one  hundred  seventy-five  dollars";  he  then 
negotiated  the  check  to  John  Winslow  who  paid  him 
$160  in  good  faith.  When  the  note  became  due,  Wins- 
low  demanded  payment  of  $175.  Schouler  refused  to 
pay  anything  and  suit  was  brought  for  $175.  Can 
Winslow  recover? 

EtrUNQ  COUET  CASE 

Harvey  vs.  Smith,  Volume  55  Illinois  Reports, 
Page  224. 

Smith  purchased  from  one  Sampson  a  number  of 
grinding  mills.  He  gave  to  Sampson  liis  promissory 
note  for  the  amount.  The  note  was  written  in  ink,  but, 
at  the  bottom  of  the  paper,  the  following  was  written 
in  pencil: 

**This  note  is  not  to  be  paid  until  fourteen 
mills  are  sold  by  Smith." 

Sampson  erased  this  condition,  and  transferred  the 
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note  to  Harvey,  who  presented  it  for  payment.  Since 
he  had  not  sold  fourteen  mills,  Smith  refused  to  pay 
the  note.  Suit  was  brought  upon  it  and  Smith  con- 
tended that  he  could  not  be  held  imtil  he  had  sold  four- 
teen machines. 

Decision :  A  note  must  be  in  writing  of  some  kind, 
whether  by  pencil  or  in  ink.  But  the  courts  are  strict 
concerning  a  note  signed  in  pencil,  because  it  is  re- 
garded as  evidence  of  negligence.  In  this  case,  the  court 
was  of  the  opinion  that  a  note  written  in  ink,  contain- 
ing a  mutual  condition  made  by  pencil,  was  gross  neg- 
ligence and  permitted  Harvey  to  recover  on  the  note 
as  altered. 

Mr.  Justice  Bruse  said:  *'If  a  person  signs  a  note 
written  in  ink,  but  containing  a  material  condition, 
qualifying  his  liability,  written  only  in  pencil,  he  is 
guilty  of  gross  carelessness,  and  if  the  writing  in  pen- 
cil is  erased  so  as  to  leave  no  trace  behind,  or  any 
indication  of  alteration,  as  it  easily  may  be,  we  are  of 
opinion  an  innocent  holder,  taking  the  note  before  ma- 
turity for  a  valuable  consideration,  will  take  it,  dis- 
charged of  any  defense  arising  from  the  erased  portion 
of  the  note  or  from  the  fact  of  alteration."  Judgment 
was  given  for  Harvey. 

RULING  LAW 
Story  Case  Answer 

In  considering  the  formal  requisites  of  a  negotiable 
instrument,  the  reader  should  keep  constantly  in  mind 
the  principle  heretofore  stated  that  a  negotiable  in- 
strument is  a  substitute  for  money ;  for  this  reason,  a 
negotiable  instrument  should  always  be  as  simple  and 
as  certain  as  possible. 

The  first  and  most  obvious  formal  requisite  of  a 
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negotiable  instrument  is  that  the  obligation  should  be 
in  writing.  A  simple  contract  right  need  not  be  in 
writing;  it  is  not  designed  to  pass  as  money,  and  any 
one  accepting  an  assignment  of  it  knows  that  he  as- 
tiumes  a  risk.  But  since  a  negotiable  instrument  is 
designed  to  pass  as  money,  it  is  highly  necessary  that 
it  be  evidenced  by  some  writing.  It  is  not  required  by 
law  that  it  shall  be  in  ink,  but  it  is  safe  and  certain 
only  when  written  in  this  way.  In  the  Court  Case  of 
Harvey  vs.  Smith,  the  court  held  that  it  was  negligence 
on  the  part  of  the  maker  of  the  note  to  write  a  part  in 
ink  and  a  part  in  pencil.  In  the  Story  Case,  those  states 
adopting  the  Negotiable  Instruments  Law  will  hold 
Schouler  for  $75,  the  original  amount  of  the  note. 
Those  states  in  which  the  old  Law  Merchant  exists 
will  hold  Schouler  for  $175,  on  the  ground  that  his 
carelessness  in  making  the  note  contributed  to  the  al- 
teration. 


2.    A  Negotiable  Instniment  Must  Be  Signed 
STOEY  CASE 

George  Bispham  dictated  the  following  note  to  his 
stenographer,  who  copied  it  on  a  typewriter : 

"$50.  January  1,  1915. 

I  promise  to  pay  to  Simon  Lang's  order  the 
sum  of  fifty  doUars  in  three  months  from  date. 

(Signed)  G.  B.'' 
This  note,  which  was  entirely  typewritten  including 
the  signature,  *'G.  B.,"  was  delivered  to  Lang  in  pay- 
ment for  merchandise.  Lang  indorsed  and  delivered  it 
to  Prentiss  Bishop.  On  April  15, 1915,  Bishop  brought 
suit  upon  the  note  as  a  negotiable  instrument.     The 
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merchandise  delivered  by  Lang  was  not  as  he  repre- 
sented, and  Bishop  desired  to  be  released  from  the 
obligation.  He  maintained  that  the  instrument  was 
not  a  negotiable  note,  since  it  did  not  contain  his  sig- 
nature.   Is  this  correct! 

EXJUNO  COUET  CASE 

Block  vs.  Bell,  Volume  1  Moore  and  Bohinson  Be- 
ports,  Page  149. 

This  action  was  brought  by  Block  against  Bell  on 
a  note  in  the  following  form : 

* '  On  demand,  I  promise  to  pay  A.  Block,  or 
bearer,  the  sum  of  £15,  for  value  received.  *' 

This  instrument  was  not  in  the  handwriting  of  Bell, 
and  was  not  signed  by  him  at  the  bottom.  But  it  was 
addressed  to  him  in  the  margin  and  he  had  written 
under  the  address,  "accepted,  J.  Bell.''  Bell  con- 
tended that  he  was  not  liable  upon  this  because  it  was 
not  properly  signed  by  him. 

Decision :  Before  a  note  becomes  operative  it  must 
be  signed  by  the  maker.  However,  it  is  not  necessary 
that  the  signature  should  follow  the  words  of  promise. 
Although  in  the  form  of  an  acceptance,  this  signature 
was  sufficient  to  secure  the  adoption  of  this  promise. 
Lord  Lynhurst  held  that  this  amounted  to  a  promis- 
sory note :  the  instrument  containing  a  promise  to  pay, 
and  the  signature  of  the  defendant,  although  in  terms 
of  an  acceptance,  acting  as  an  adoption  of  that  promise 
by  him.    Judgment  was  given  for  Block. 

EUUNG  LAW 
Story  Case  Answer 
It  is  necessary  that  a  negotiable  instrument  be 
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signed,  a  bill  of  exchange  by  the  drawer,  a  note  by  the 
maker.  It  is  not  necessary,  however,  that  the  signature 
should  follow  the  words  of  the  promise;  a  signature 
placed  in  any  part  of  the  instrument  with  an  intent  to 
sign  is  sufficient.  The  name  may  be  printed  or  type- 
written, although  it  is  preferable  that  it  be  in  the  hand- 
writing of  the  maker,  since  it  will  not  then  be  difficult 
to  prove  the  document.  The  name  should  be  written 
in  full,  although  this  is  not  indispensable ;  the  initials 
or  any  mark  which  the  party  uses  to  indicate  his  inten- 
tion to  bind  himself  will  be  effectual.  The  Negotiable 
Instruments  Law  provides :  "An  instrument  to  be  ne- 
gotiable must  conform  to  the  following  requirements : 
(1)  It  must  be  in  writing  and  signed  by  the  maker  or 
drawer.'' 

Bispham  is  liable  on  the  negotiable  note  in  the  Story 
Case. 


3.    A  Negotiable  Instrument  May  Be  Written  With 

Pencil  or  in  Ink 

STORY  CASE 

Joseph  Beal  said  to  his  son  Francis:  **Son,  give 
Gould  my  promissory  note  due  in  one  month  for  that 
last  delivery  of  hay."    With  a  lead  pencil,  Francis 
wrote  on  a  slip  of  paper  as  follows : 
"$30. 

I  will  pay  Gould's  order,  thirty  dollars,  on 
June  15,  1915.  (Signed)  Beal." 

He  delivered  the  paper  to  Thomas  Gould,  who  in- 
dorsed and  delivered  it  to  Joseph  Story  for  value.  In 
a  suit  on  the  instrument  brought  by  Story,  Beal  at- 
tempted to  maintain  in  defense  that  Gould  had  de- 
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frauded  him  in  the  sale  of  hay.  Story  contended  that 
this  defense  could  not  be  introduced,  since  the  suit  was 
on  a  negotiable  instrument.    Is  this  correct? 

KUUNG  COURT  CASE 

Butchers'  S  Drovers'  Bank  vs.  Brown,  Volume  6 
Hill's  New  York  Reports,  Page  443. 

The  Butchers'  &  Drovers'  Bank  sued  Brown  as  the 
indorser  of  a  bill  of  exchange.  Brown  contended  that 
he  was  not  liable  as  indorser  because  no  name  was 
written  and  the  indorsement  was  made  with  a  lead 
pencil  and  in  figures,  thus,  *  *  1.  2.  8. "  Evidence  showed 
that  the  figures  were  in  Brown's  handwriting,  and  that 
he  meant  they  should  bind  him  as  indorser,  although 
he  was  able  to  write. 

Decision:  A  negotiable  instrument,  or  any  signa- 
ture thereto,  may  be  in  ink  or  by  pencil,  as  the  person 
making  or  signing  may  choose.  Furthermore,  a  per- 
son may  be  shown  to  have  adopted  a  figure  or  fictitious 
name  in  signing.  Thus,  here,  the  figures,  though  in 
pencil,  shown  to  have  been  adopted  by  Brown  as  his 
name,  bind  him  as  indorser. 

Mr.  Chief  Justice  Nelson  said:  **It  has  been  ex- 
pressly decided  that  an  indorsement  written  in  pencil 
is  sufficient ;  and  also  that  it  may  be  made  by  a  mark. 
In  a  recent  case,  it  was  held  that  a  mark  was  a  good 
signing  within  the  statute  of  frauds ;  and  the  court  re- 
fused to  allow  an  inquiry  into  the  fact  whether  the 
party  could  write,  saying  that  would  make  no  differ- 
ence." Judgment  was  given  for  Butchers'  &  Drovers' 
Bank. 

EUUNG  LAW 
Story  Case  Answer 
It  is  not  required  by  law  that  a  negotiable  instru- 
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ment  should  be  written  in  ink.  It  may  be  written  in 
pencil,  or  printed.  However,  when  a  person  draws  an 
instrument  in  pencil,  he  makes  it  easy  for  some  un- 
scrupulous holder  to  alter  or  change  it,  and  thereby 
renders  himself  liable  to  irreparable  loss  through  his 
negligence.  As  a  matter  of  safety,  a  negotiable  instru- 
ment should  never  be  written  or  signed  with  a  pencil. 
In  the  Story  Case,  Beal  is  liable  to  Story  on  the 
negotiable  note,  and  he  cannot  introduce  his  defense. 


4r.    Date  of  the  Instrument 
STORT  CASE 

Simon  Langdell  purchased  a  horse  from  Emory 
Jarman  who  warranted  the  animal  to  be  sound  and 
free  of  all  blemishes.  Langdell  gave  Jarman  a  prom- 
issory note  for  $100  due  in  sixty  days,  in  payment,  but 
omitted  to  insert  the  date  in  the  instrument.  Jarman 
inserted  the  date  of  sale  and  indorsed  the  note  for 
value  to  one  John  Pomeroy.  The  horse  did  not  prove 
to  be  as  Jarman  had  warranted,  and  Langdell  at- 
tempted to  use  this  fact  as  defense  when  suit  was 
brought  by  Pomeroy  on  the  note.  Langdell  contended 
that  an  undated  note  was  not  negotiable,  merely  as- 
signable, and  hence,  all  defenses  effective  against  the 
original  taker  were  equally  effective  against  Pomeroy. 
Is  this  correct? 

RUIiING  COURT  CASE 

Mitchell  vs.  Culver,  Volume  7  New  York  Reports, 
Page  336. 

This  action  was  brought  by  Mitchell  upon  a  promis- 
sory note.    The  instrument  was  made  by  Kowe,  pay- 
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able  to  Howe  in  sixty  days,  for  $200.  It  purported  to 
be  dated  upon  November  5, 1825.  As  a  matter  of  fact, 
however,  it  was  made  on  November  27,  and  no  date 
was  inserted.  It  was  indorsed  by  Howe  and  Culver  for 
Rowe's  accommodation.  The  maker,  Eowe,  then  de- 
livered it  to  Mitchell  in  payment  of  a  debt  by  Rowe  to 
Mitchell.  At  the  suggestion  of  Rowe,  Mitchell  dated 
the  instrument  as  of  November  5.  Culver  contended 
that  the  note  was  not  negotiable  because  it  was  not 
dated. 

Decision :  It  is  not  necessary  to  the  negotiability  of 
an  instrument  that  it  should  be  dated.  It  is  desirable, 
however,  in  order  that  the  time  of  payment  can  be 
fixed.  A  note  or  bill  issued,  with  the  date  blank,  con- 
fers authority  upon  any  subsequent  holder  to  date  the 
instrument. 

Mr.  Justice  Sutherland  said:  *'When  an  accom- 
modation indorser  of  a  note  returns  it  to  the  maker, 
with  the  date  in  blank,  the  note  carries  on  the  face 
of  it  an  implied  authority  to  the  maker  to  fill  up  the 
blank.  As  between  the  indorser  and  third  persons, 
the  maker,  under  such  circumstances,  must  be  deemed 
to  be  the  agent  of  the  indorser,  and  acting  under  his 
authority  and  with  his  approbation.  Although  it 
is  not  essential  to  the  legal  validity  of  a  note  that 
it  should  be  dated,  yet  we  aU  know  that  it  is  neces- 
sary to  its  free  and  uninterrupted  negotiability.  A 
note  without  a  date  will  not  be  discounted  at  our  banks, 
nor  pass  in  the  money  markets  without  previous  in- 
quiry. All  the  parties,  therefore,  to  a  note  intended 
for  circulation,  must  be  presumed  to  consent  that  the 
person  to  whom  such  a  note  is  intrusted  for  the  pur- 
pose of  raising  money  may  fiU  up  the  blanks."    Judg- 
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ment  was  given  for  Mitchell. 

EUliING  LAW 
Story  Case  Answer 

It  is  not  necessary  that  a  negotiable  instrument  be 
dated  in  order  to  be  valid.  The  Negotiable  Instru- 
ments Law  provides:  **The  validity  and  negotiable 
character  of  an  instrument  are  not  affected  by  the  fact 
that  it  is  not  dated/'  If  the  instrument  is  not  dated,  it 
will  be  presumed  to  be  dated  in  accordance  with  the 
time  it  was  issued.  On  the  other  hand,  it  is  always 
desirable  that  a  negotiable  instrument  should  be  dated. 
The  existence  of  a  date  renders  the  note  more  certain, 
and,  therefore,  is  conducive  to  its  free  circulation.  In- 
struments issued,  payable  at  so  many  days  after  date, 
must  have  a  date  in  order  to  fix  the  time  of  payment. 
If  an  instrument  of  this  kind  is  issued,  it  is  generally 
held  that  the  holder  has  implied  authority  to  insert  a 
date,  and  thus  fix  the  time  of  payment.  LangdelPs 
defense  in  the  Story  Case  is  not  effective. 


B.    Requisites  in  Substance 
1.    The  Parties  to  a  Negotiable  Instrument  Should  Be 
Designated 

a.    The  Maker  or  Drawer  Should  Be  Named  Therein 
STOET  CASE 

Albert  Dawson  executed  the  following  instrument, 
giving  it  to  Ernest  Miller : 
**$200 

John  Huffcut,  pay  to  my  order,  in  sixty 
days,  two  hundred  dollars,  value  received  by 
you.'' 
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The  instrument  was  not  signed  by  Dawson,  as 
drawer. 

Miller  carried  this  to  Huffcut,  who  signed  on  the  re- 
verse side : 

"Accepted  by  John  Huff  cut." 

Miller  then  delivered  the  instrument  to  Dawson,  who 
indorsed  it  to  Thomas  Cooley.  In  an  action  on  the  in- 
strument against  Huffcut  should  Cooley  state  that  the 
suit  is  on  a  promissory  note  or  a  bill  of  exchange? 

Ruling  Court  Case  Number  One 
Young  vs.  Tevis,  Volume  1  Metcalf's  Massachusetts 
Reports,  Page  197.    Volume  71  American  Decisions, 
Page  474. 

John  Tevis  drew  a  bill  of  exchange  upon  Rogers  in 
this  form : 

*  *  $1500.  Shellybelle,  August  31. 

Six  months  after  date,  pay  to  the  order  of 
John  Tevis,  one  thousand  five  hundred  dol- 
lars, value  received. 
To  W.  G.  Rogers." 
It  was  accepted  in  the  usual  form  by  Rogers  and 
indorsed  in  blank  by  Tevis.    Young,  who  is  the  holder, 
brings  this   action   against   Tevis   as   indorser   and 
against  Rogers  as  acceptor.    It  was  contended  by  way 
of  defense,  that  this  action  could  not  be  maintained  be- 
cause the  instrument  contained  no  drawer,  and  was, 
therefore,  incomplete. 

Decision :  It  is  an  essential  element  of  a  bill  of  ex- 
change that  it  be  signed  by  some  one  as  drawer.  Un- 
less it  is  so  signed,  it  is  incomplete  and  the  acceptors 
and  indorsers  are  not  liable  thereon  to  a  holder  of  the 
incomplete  instrument. 
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Mr.  Justice  Duvall  said:  ** Among  the  substantial 
requisites  which  constitute  the  very  essence  of  bills  of 
exchange  as  commercial  securities,  are  the  names  and 
description  of  the  parties  to  the  instrument,  whether 
as  drawer  or  payee  or  drawee.  For  it  is  obvious  that 
every  bill  must  contain  upon  its  face  the  name  of  the 
party  by  whom  it  is  drawn."  Judgment  was  given  for 
Tevis  and  Rogers. 


Court  Case  Number  Two 

McCall  vs.  Taylor,  Volume  34  Law  Journal  Reports, 
Page  365. 

This  was  a  suit  upon  an  instrument  against  Taylor, 
seeking  to  charge  him  as  an  acceptor  of  a  bill  of  ex- 
change.   The  instrument  in  question  was  in  the  follow- 
ing form,  as  drawn  by  one  Milne : 
*'£300. 

Four  months  after  date,  pay  to  my  order, 
the  sum  of  three  hundred  pounds  for  value 
received. 

To  Captain  Taylor,  Ship  *  Jasper.*  ** 
The  instrument  was  not  dated,  nor  was  there  a  sig- 
nature of  any  drawer,  but  Taylor  had  written  across 
the  face  of  the  instrument,  **  Accepted,  Warren  Tay- 
lor." Milne  transferred  this  instrument  to  McCall, 
who  sued  upon  it  as  a  bill  of  exchange. 

Decision:  A  bill  of  exchange,  to  be  valid  as  such, 
must  be  signed  by  some  one  as  drawee.  But  if  an  un- 
signed biU  is  accepted,  it  may  be  negotiated  as  a  prom- 
issory note.  The  acceptance  of  the  acceptor  is  consid- 
ered a  promise  by  the  acceptor  to  pay  the  bill  according 
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to  its  tenor.  The  court  held  that  an  action  upon  this 
instrument  as  a  biU  of  exchange  could  not  be  main- 
tained by  McCalL 

BUUNG  LAW 
Story  Case  Answer 
It  is  obvious  that  a  negotiable  instrument  is  not 
complete  until  it  has  been  signed  by  the  person  mak- 
ing or  drawing  the  same.  Thus,  a  promissory  note  is 
incomplete,  and  creates  no  obligation,  unless  it  is 
signed  by  the  person  who  makes  it.  A  bill  of  exchange 
is  not  valid  as  such  unless  it  is  signed  by  some  person 
as  drawer.  In  the  Story  Case,  the  paper  given  was 
not  a  bill  of  exchange,  since  Dawson  did  not  sign  as 
drawer.  But  a  bill  of  exchange,  without  the  name  of 
a  drawer,  may  become  a  promissory  note  when  ac- 
cepted by  the  drawee.  The  bill  contains  words  of 
promise,  and  the  signature  of  the  drawee  on  the  in- 
strument makes  it  his  promissory  note.  The  court 
held  in  McCall  vs.  Taylor  that  if  action  is  brought 
against  the  acceptor,  as  on  a  note,  the  action  will  be 
effective.  This  is  true  in  the  case  of  Young  vs.  Tevis. 
Young  should  have  started  his  suit  as  on  a  note  and 
not  on  a  bill  of  exchange,  because  a  drawer  was  not 
named.  For  the  same  reason,  Cooley  in  the  Story 
Case,  should  sue  Huffcut  as  the  maker  of  a  note  and 
not  as  the  acceptor  of  a  bill  of  exchange. 


STOBY  CASE 

b.    The  Payee  of  a  Bill  or  Note  Should  Be  Named  Therein 
William  McKinlock  delivered  the  following  instru- 
ment to  Henry  Hulbert  in  payment  for  an  automobile : 
**$400. 
I  promise  to  pay  to  your  order,  in  thirty 
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days,  four  hundred  dollars,  for  the  Chicago 
car.  (Signed)    William  McKinlock." 

Hulbert  indorsed  and  delivered  this  paper  to 
William  Church,  who  paid  value  for  it,  knowing  that 
it  was  given  by  McKinlock  in  payment  for  an  auto- 
mobile. 

When  Church  demanded  the  money  after  thirty 
days,  McKinlock  refused  to  pay,  on  the  ground  that 
the  automobile  was  not  as  Hulbert  had  represented  it 
to  be.  Church  contended  that  though  this  were  true,  it 
could  not  now  be  put  in  defense,  since  he  is  the  pur- 
chaser of  a  negotiable  note  upon  which  the  suit  is 
brought.    Is  this  correct? 

RUIiING  COURT  CASE 

Rex  vs.  Randall,  Russel  and  Ryan  English  Reports, 
Page  195. 

Randall  was  tried  upon  an  indictment  for  forging 
and  transferring  a  navy  pay  bill.  It  purported  to  be 
drawn  by  George  Sidley,  as  master  of  the  "Royal  Sov- 
ereign. ' '  It  was  made  payable  in  blanlc,  that  is  to  say, 
it  contained  the  name  of  no  payee.  He  resisted  the 
prosecution  on  the  ground  that  he  had  not  committed 
a  forgery,  because  this  was  no  bill  of  exchange,  since  it 
contained  the  name  of  no  payee. 

Decision :  The  court  at  first  held  him  guilty,  think- 
ing it  was  payable  to  any  one  who  drew  it.  But  later, 
the  court  held  that  the  contention  was  wrong.  The 
judges  were  of  opinion  that  it  was  not  a  bill  of  ex- 
change because  there  was  no  payee.  An  instrument, 
whether  a  note  or  a  bill,  is  not  a  complete  instrument 
without  a  payee.    The  prisoner  Randall  was  acquitted. 

(See  13  Mass.  158.) 
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KUUNG  LAW 
Story  Case  Answer 

A  negotiable  instrument  may  be  payable  to  the  order 
of  a  particular  person,  or  it  may  be  made  payable  to 
bearer.  The  person  to  whose  order  the  biU  is  made 
payable  is  knowTi  as  the  '* payee."  An  instrument 
which  is  made  payable  neither  to  a  particular  person, 
nor  to  bearer,  is  an  incomplete  instrument  and  confers 
no  rights  upon  a  subsequent  holder  of  the  instrument. 
The  Negotiable  Instruments  Law  provides:  "Where 
the  instrument  is  payable  to  order,  the  payee  must  be 
named,  or  otherwise  indicated  with  reasonable  cer- 
tainty. '  * 

But  when  a  person  draws  a  negotiable  instrument 
and  does  not  insert  the  name  of  a  payee,  and  sends  it 
out  in  this  incomplete  state,  he  impliedly  authorizes 
any  holder  to  fill  in  the  blank.  But  until  this  blank  has 
been  filled  in  with  the  name  of  a  payee,  the  instrument 
is  not  a  negotiable  instrument.  Hulbert,  the  payee  in 
the  note  of  the  Story  Case,  was  not  named.  Therefore, 
the  instrument  was  not  a  negotiable  instrument  and 
any  defense  effective  against  Hulbert  was  effective 
against  Church,  his  assignee. 


c.     The  Drawee  of  a  Bill  Should  Be  Named  Therein 
STORY  CASE 

Howard  Drew  &  Company,  merchants,  sold  a  stock 
of  goods  to  Earl  Simpson  on  January  14,  1915.  On 
February  1,  Drew  &  Company  sent  its  collector,  Ed- 
ward Lund,  to  Simpson  with  the  following  instrument : 

*'$100. 

On  demand,  please  pay  Edward  Lund,  or 
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order,  the  sum  of  one  hundred  dollars,  for 
goods  delivered. 

(Signed)    Howard  Drew  &  Company. '^ 

When  Limd  presented  the  paper  to  Simpson,  the  lat- 
ter said  that  he  was  not  in  a  position  to  pay,  but  would 
be  willing  to  acknowledge  the  instrument  so  that  Drew 
&  Company  could  discount  it  as  a  bill  of  exchange. 
Simpson  signed  on  the  back  of  the  paper : 
** Accepted  by  Earl  Simpson." 

Lund  indorsed  the  paper  to  Drew  &  Company,  who 
indorsed  and  delivered  the  paper  to  Robert  Lawson. 
Thereafter,  Simpson  repeatedly  refused  to  pay  on  the 
instrument.  Should  Lawson  bring  suit  on  a  bill  of 
exchange  or  on  a  promissory  note? 

EUUNG  COUET  CASE 

Peto  vs.  Reynolds,  Volume  9  Exchequer  Reports, 
Page  410. 

Reynolds,  the  defendant  herein,  was  a  merchant  at 
Bristol;  he  was  the  owner  of  a  vessel  called  **Mary," 
which  had  sailed  from  Bristol  to  the  coast  of  Africa, 
under  the  command  of  an  agent,  Righton.  Peto,  the 
plaintiff,  was  the  treasurer  of  a  foreign  missionary 
society,  and  owner  of  a  vessel  called  the  *'Dave,"  sent 
by  that  society  to  the  coast  of  Africa.  While  Righton 
was  at  Cameroons,  in  Africa,  he  saw  the  **Dave''  and 
wished  to  purchase  it  to  assist  in  loading  the  *'Mary." 
He  offered  £300,  which  was  accepted.  He  paid  £100 
and  in  payment  of  the  balance,  the  following  instru- 
ment was  given  to  Peto : 

**  Exchange  for  £200.  Cameroons,  Sept.  5, 1852. 

At  sight  of  this,  please  pay  to  S.  M.  Peto, 
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Esq.,   or   order,   the   sum   of  two   hundred 
pounds.  Alfred  Eighton.'' 

Then  Righton,  as  agent  for  Reynolds,  wrote  across 
the  face  of  the  bill  the  following  acceptance: 

**  Accepted.    Samuel  Reynolds,  Esq.    Bris- 
tol.'* 

When  time  for  payment  arrived,  Reynolds  refused 
to  pay.  Suit  was  brought  upon  it  as  a  biU  of  ex- 
change. It  was  contended  by  Reynolds  that  this  was 
not  a  bill  of  exchange  because  it  was  addressed  to  no 
one  as  drawee.  If  this  were  true,  suit  could  not  be 
brought  upon  it  as  such. 

Decision:  Since  this  instrument  was  addressed  to 
no  one  as  drawee,  the  court  was  of  opinion  that  it  was 
not  a  bill  of  exchange,  and  that  suit  was  improperly 
brought  upon  it  as  a  bill.  In  order  to  be  a  valid  bill 
of  exchange,  it  must  contain  the  name  or  description 
of  some  one  as  drawee.  But  the  court  was  of  opinion 
that  suit  might  be  brought  on  such  an  instrument  as  a 
negotiable  note,  since  the  acceptance  amounts  to  a  valid 
promise  to  pay  the  amount  called  for  in  the  instrument. 
Mr.  Baron  Parke,  in  his  opinion,  said:  "With  the 
exception  of  Regina  vs.  Hawkins,  there  is  no  case  in 
which  it  has  ever  been  decided  that  an  instrument  could 
be  a  bill  of  exchange,  where  there  was  not  a  drawer 
and  a  drawee,  but  I  do  not  see  why  the  instrument 
should  not  be  treated  as  a  promissory  note,  because, 
upon  the  face  of  it,  there  is  a  promise  to  pay  the 
amount,  written  in  the  name  of  Samuel  Reynolds.*' 
Judgment  was  given  for  Reynolds  in  this  action. 

Story  Case  Answer 
A  bill  of  exchange  is  an  instrument  in  which  the 
drawer,  the  person  who  draws  it,  directs  another  per- 
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son,  the  drawee,  to  pay  a  certain  sum  to  the  person 
named  as  payee.  Now  in  order  to  be  a  bill  of  exchange 
it  is  obvious  that  the  drawee  must  be  named  in  the  bill, 
or  described  with  reasonable  certainty.  In  the  court 
case  of  Peto  vs.  Reynolds,  the  instrument  was  ad- 
dressed to  no  one ;  accordingly,  the  court  held  that  it 
could  not  be  a  bill  of  exchange.  In  the  Story  Case, 
Lawson's  suit  should  be  on  a  promissory  note,  since 
Simpson,  the  drawee,  is  not  named.  When  Simpson 
accepted  the  instrument,  he  promised  to  pay,  and 
hence,  in  substance,  executed  a  negotiable  note.  The 
Negotiable  Instruments  Law  provides:  *' Where  the 
instrument  is  addressed  to  a  drawee,  he  must  be  named 
or  otherwise  indicated  therein  with  reasonable  cer- 
tainty.'' 


2.    A  Bill  Must  Contain  a  Demand 
8T0EY  CASE 

Charles  Kremer  was  indebted  to  Andrew  Meade  for 
a  purchase  of  clothes.  On  the  first  of  the  month,  after 
delivery  of  the  order,  Meade  sent  his  collector  to 
Kremer  with  the  following  instrument : 

*'$150.  Chicago,  June  1,  1915. 

Mr.  Kremer,  I  shall  be  pleased  if  you  will 
pay  Simon  Filigree,  my  collector,  or  his  order, 
the  sum  of  one  hundred  fifty  dollars. 

Thank  you.     ( Signed )    Andrew  Meade. ' ' 
Kremer  stated  that  he  could  not  pay  until  the  first 
of  March,  and,  therefore,  wrote  on  the  back  of  the  in- 
strument : 

*' Accepted  and  will  pay  March  1. 

(Signed)    Charles  Kremer. " 
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Before  taking  the  instmment,  Filigree,  the  agent, 
requested  that  Kremer  add  a  government  revenue 
stamp,  since  the  paper  was  a  bill  of  exchange.  Is  this 
correct? 

RULING  COTJET  CASE 

Little  vs.  Slackford,  Moody,  and  Malkin,  English  Re- 
ports, Page  171. 

Slackford,  being  indebted  to  James  Steerforth  for 
work  done,  gave  him  an  unstamped  paper,  addressed 
to  Little  in  the  following  words : 

"Mr.  Little:  Please  let  the  bearer  have 
seven  pounds  and  place  it  to  my  account  and 
you  will  oblige,  your  humble  servant. 

R.  Slackford." 

Little  paid  the  seven  pounds  to  James  Steerforth. 
Thereafter,  Slackford  refused  to  pay  the  amount  paid 
to  James  Steerforth  for  his  benefit.  Little,  thereupon, 
brought  this  suit.  In  order  to  jprove  the  claim,  he  in- 
troduced the  foregoing  writing.  By  Slackford  it  was 
contended  that  the  paper  was  a  bill  of  exchange  and 
as  it  was  not  stamped  as  required  by  law,  was  not 
admissible  in  evidence. 

Decision:  Every  writing  must  contain  an  order 
upon  the  drawee  in  order  to  be  a  bill  of  exchange. 
Mere  polite  words  of  request  indicating  a  right  upon 
the  maker  to  order  the  drawee,  are  not  sufficient  as  an 
order.  The  words  in  this  case  did  not  constitute  an 
order.  Therefore,  the  instrument  is  not  a  bill  of  ex- 
change and  is  admissible  in  evidence  without  being 
stamped.  Lord  Tenderden,  Chief  Justice,  said:  '*I 
thinly  no  stamp  is  necessary;  the  paper  does  not  pur- 
port to  be  a  demand  made  by  a  party  having  a  right  to 
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call  on  the  other  to  pay.    The  fair  meaning  is,  *You 
will  oblige  me  by  doing  it/  '* 

EUUNGLAW 
Story  Case  Answer 
It  is  an  essential  requirement  of  a  valid  bill  of  ex- 
change that  it  shall  contain  an  order  by  the  drawer 
upon  the  drawee  to  pay  the  amount  therein  named  to 
the  payee.  If  an  instrument  does  not  contain  such 
words,  then  it  is  not  a  bill  of  exchange.  Mere  polite 
words  of  request  are  not  sufficient  to  constitute  an 
order  to  pay.  The  words  must  be  such  that  they  indi- 
cate a  demand  to  pay  by  a  person  having  the  right  to 
make  that  demand.  The  instrument  in  the  Story  Case 
is  not  a  bill  of  exchange,  because  it  does  not  contain  a 
command  to  pay.  But  when  Kremer  wrote  his  accept- 
ance on  the  reverse  side  of  the  paper  he  made  it  his 
own  note,  and  a  war  revenue  stamp  should  have  been 
added. 


3.    A  Note  Must  Contain  a  Promise  to  Pay 
STOBY  CASE 

Victor  Dawson  borrowed  fifty  dollars  from  Lawrence 
Bey  and  gave  him  the  following  paper : 
*'$50. 

I.  0.  U.  fifty  dollars.  To  Lawrence  Bey, 
or  his  order.  (Signed)  Victor  Dawson. ' * 
Bey  had  an  arrangement  with  one  Simon  Zedeck 
whereby  the  latter  discounted  all  of  Bey's  negotiable 
paper  in  hand.  Zedeck  refused  to  take  the  above  in- 
strument, on  the  ground  that  it  did  not  contain  a 
promise  to  pay,  and  therefore,  was  not  a  note.  Is  this 
correct  ? 
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BUUNQ  COUBT  CASE 

Ellis  and  Wife  vs.  Mason,  Volume  7  Bawling 's  Eng- 
lish Reports,  Page  598. 

John  Mason,  being  in  need  of  money,  borrowed  from 
his  sister,  Mary  Ann,  wife  of  Ellis,  the  plaintiff,  who 
sues  on  her  behalf.  To  secure  the  loan  to  his  sister, 
John  wrote  out  and  gave  to  her  the  following  paper : 

"John    Mason,    fourteenth    of    February, 
1836,  borrowed  of  Mary  Ann  Mason,  the  sum 
of  fourteen  pounds  in  cash  as  per  loan,  in 
promise  of  payment  of  which,  I  am  truly 
thankful  for,  and  shall  never  be  forgotten  by 
me.    John  Mason,  your  affectionate  brother. 
£14." 
Refusing  to  pay,  suit  was  brought  against  John  by 
Ellis.    Ellis  wished  to  introduce  the  foregoing  paper 
in  evidence  to  prove  the  debt.    But  John  Mason  con- 
tended that  it  was  a  promissory  note,  and  was  not 
admissible  in  evidence  because  it  was  not  stamped  as 
required  by  law.    Ellis,  however,  insisted  that  it  was 
not  a  promissory  note,  because  it  contained  no  promise 
to  pay. 

Decision:  In  order  to  be  valid  as  a  note,  a  paper 
writing  must  contain  a  promise  to  pay.  It  is  not  nec- 
essary that  the  promise  be  in  the  exact  words  "I  prom- 
ise to  pay,"  but  such  words  as  manifest  an  intention  or 
expectation  to  pay  are  necessary.  There  was  a  good 
promise  in  this  paper,  though  slightly  concealed  in  the 
words.  Therefore,  it  was  a  note  and  not  admissible  in 
evidence,  because  it  was  not  stamped  as  required  by 
law,  in  order  that  suit  might  be  brought  upon  it.  Mr. 
Justice  Williams,  in  the  opinion  of  the  court,  said: 
* '  The  instrument  here  is  not  in  the  ordinary  form  of  a 
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promissory  note.  The  question  is,  first,  whether  there 
is  not  an  express  statement  of  an  advance  of  a  loan  of 
money  to  the  person  who  has  given  the  paper.  That  is 
perfectly  clear.  The  question  then  is,  whether  the 
party  does  not  impliedly  undertake  or  promise  to  pay 
it.  I  think  he  does  undertake  (or  promise)  to  pay  it. 
The  introduction  of  terms  of  gratitude  does  not  de- 
stroy the  promise  to  pay.''  Judgment  was  given  for 
John  Mason. 

RULING  LAW 
Story  Case  Answer 
We  have  seen  that  a  valid  bill  of  exchange  must 
contain  an  order  to  pay.  Now,  in  order  that  a  prom- 
issory note  shall  be  valid,  as  such,  it  must  contain  a 
promise  to  pay.  It  is  not  necessary  that  it  shall  contain 
the  words  **I  promise  to  pay";  but  it  is  necessary  that 
it  contains  words  which  are  equivalent  to  such  words 
of  promise.  It  has  been  held  that  where  a  certain  time 
for  payment  is  named  in  the  note,  or  words  **on  de- 
mand" are  used,  the  instrument  contains  a  promise  to 
pay.  An  instrument  written  in  this  manner,  *'I.  0.  U. 
$10,"  is  not  a  promissory  note,  because  there  is  no 
promise  to  pay.  But  if  it  had  been  written  thus :  *'I.  0. 
U.  $10,  to  be  paid  in  thirty  days,"  it  is  held  to  be  a 
valid  promissory  note,  in  that  the  words  added  indicate 
an  express  promise  to  pay.  The  instrument,  in  the 
Story  Case,  is  a  negotiable  promissory  note,  because 
it  shows  an  intention  to  pay. 


4.    The  Instrument  Must  Be  Payable  to  Order  or  to  Bearer 

STORY  CASE 

Ray  McDonald  sold  a  wagon  to  George  Clark,  repre- 
senting it  to  be  made  out  of  the  best  hickory  wood. 
Clark  gave  in  part  payment  a  note  as  follows : 
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**$50.  Oct.  1,  1914. 

I  promise  to  pay  to  Ray  McDonald,  in  sixty 
days,  the  sum  of  fifty  dollars. 

(Signed)  George  Clark." 
McDonald  indorsed  this  note  to  Guy  Stebbins,  who 
paid  value  for  it.  When  the  note  became  due,  Clark 
refused  to  pay  the  fuU  amount,  claiming  that  the 
wagon  was  not  as  McDonald  had  represented  it.  Steb- 
bins contended  that  this  defense  could  not  be  held 
against  him,  since  he  is  a  bona  fide  purchaser,  for 
value,  of  a  negotiable  note.    Is  this  correct? 

KULING  COURT  CASE 

Gerard  vs.  La  Coste,  Volume  1  Dallas'  Pennsylvania 
Reports,  Page  194. 

A  bill  was  draAVTi  * '  payable  to  Basse  and  Sayer. ' '  It 
did  not  contain  the  usual  words  "or  order,"  or  *'or 
bearer,"  or  any  other  words  of  negotiability.  It  was 
drawn  upon  and  accepted  by  La  Coste.  After  accept- 
ance, it  was  transferred  for  value  to  Gerard.  Suit  was 
brought  by  Gerard,  in  his  own  name,  against  La  Coste, 
the  acceptor.  The  question  presented  was  whether 
this  is  a  bill  of  exchange  which,  by  the  Law  Merchant, 
is  indorsable,  so  as  to  enable  the  indorsee  to  maintain 
an  action  on  it  against  the  acceptor  in  his  own  name. 
It  was  contended  by  La  Coste  that  it  was  not  a  bill  of 
exchange  because  it  contained  no  words  of  negotia- 
bility. 

Decision :  A  bill  of  exchange  or  a  note  must  contain 
some  words  of  negotiability,  in  order  to  be  a  negotiable 
instrument.  The  usual  words  used  are  ** order,"  or 
"bearer."  These  words,  by  Law  Merchant,  were  nec- 
essary to  authorize  the  one  to  whom  it  is  made  payable 
to  indorse  to  some  third  person.    An  instrument  with- 
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out  such  words  is  only  assignable  and  not  negotiable. 
The  bill  in  question  contained  no  words  of  negotia- 
bility and  Gerard  cannot  sue  upon  it  in  his  own  name. 
The  court  said:  '* There  is  certainly  no  precise  form 
of  words  necessary  to  constitute  a  bill  of  exchange,  yet, 
from  the  earliest  time  to  the  present,  merchants  have 
agreed  upon  nearly  the  same  form,  which  contains  few 
or  no  superfluous  words — terms  of  negotiability  ap- 
pearing to  make  part  of  it.''  Judgment  was  given  for 
La  Coste. 

BULINO  LAW 
Story  Case  Answer 

The  words  **to  order"  or  "to  bearer'*  are  known  as 
words  of  negotiability.  It  was  from  these  or  similar 
words  that  the  courts  implied  the  authority  that  the 
instrument  might  be  transferred  to  any  person.  These 
or  similar  words  have  always  been  held  necessary  in  a 
valid  negotiable  instrument.  It  is  not  necessary  that 
the  precise  words  above  mentioned  should  be  used. 
The  following  are  also  sufficient:  "To  A  or  order," 
"to  the  order  of  A,"  "to  bearer,"  "to  A  and  his  as- 
signs." It  is  held  also  that  words  written  across  the 
instrmnent:  "This  instrument  is  and  shall  be  nego- 
tiable" will  make  the  instrument  fully  negotiable. 

The  note  in  the  Story  Case  is  not  a  negotiable  note. 
Therefore,  Stebbins  did  not  take  it  by  negotiation  but 
by  assignment,  and  any  defense  effective  against  Mc- 
Donald can  be  used  against  his  assignee,  Stebbins. 


5.    There  Must  Be  Certainty  as  to  the  Engagement  to  Pay 

STORY  CASE 

Frank  Williams  sold  to  Fred  Fowler,  trustee  of  the 
Guild  estate,  bonds  which  he  had  fraudulently  ac- 
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quired.    Fowler  gave  Williams  the  following  note  in 
part  payment : 

"$500.  December  14,  1914. 

K  I  will  pay  Frank  Williams,  or  order,  out  of 

the  Guild  Estate  Investment  Fund,  the  sum 
of  five  hundred  dollars,  payable  in  ninety 
days. 

(Signed)  Fred  Fowler,  Trustee. '* 
Williams  indorsed  and  negotiated  this  note  to  Law- 
rence Wren,  who  paid  value.  Later,  Fowler  discov- 
ered the  fraud  of  Williams  and  refused  to  pay  any- 
thing on  the  note.  Wren  maintained  that  he  was  the 
taker  of  a  negotiable  note  for  value  and  therefore  the 
defense  effective  against  Williams  is  not  effective 
against  the  indorser  of  the  note.  Fowler  contended 
that  Wren  was  merely  an  assignee,  since  the  note  was 
payable  out  of  a  particular  fund  and  not  negotiable. 
Who  is  correct? 

EUUNG  COURT  CASE 

Hartley  vs.  Wilkinson,  Volume  4  Maule  and  Set- 
wyn's  English  Reports,  Page  5. 

The  following  instrument,  drawn  by  Wilkinson  and 
others,  was  the  cause  of  dispute : 
"£25. 

We  jointly  and  severally  promise  to  pay 

Mr.  Foster,  or  order,  the  sum  of  twenty-five 

pounds,  being  the  amount  of  the  purchase 

money  of  a  quantity  of  fir  belonging  to  Mr. 

Hartley. '^ 

This  was  signed  by  the  defendant  Wilkinson  and 

others.    It  was  indorsed  by  Foster  to  Hartley,  who 

sues.    On  it  was  also  written  the  following:    "This 
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note  is  given  on  condition  if  any  dispute  shall  arise  be- 
tween Mr.  Hartley  and  Lady  Wray,  respecting  the  fir, 
the  note  to  be  valid."  It  was  shown  that  this  indorse- 
ment was  upon  the  note  before  it  was  signed  by  the 
defendants ;  and,  for  this  reason,  it  was  contended  that 
it  was  not  a  negotiable  note,  and  that  an  action  could 
not  be  maintained  upon  it,  because  the  money  was  not 
absolutely  payable,  but  that  it  depended  upon  a  con- 
tingency whether  a  dispute  should  exist  between  Mr. 
Hartley  and  Lady  Wray. 

Decision:  Because  negotiable  paper  is  designed  to 
pass  from  hand  to  hand  in  the  manner  of  money,  busi- 
ness convenience  demands  that  the  engagement  to  pay, 
contained  in  negotiable  paper,  shall  be  absolute,  and 
free  from  conditions.  Because  the  payment  of  this  note 
depended  upon  a  contingency,  it  is  not  a  negotiable  in- 
strument and  suit  cannot  be  brought  upon  it  by  Hart- 
ley. 

Lord  Ellenborough,  Chief  Justice,  said :  * '  How  can 
it  be  said  that  this  note  is  a  negotiable  instrument 
for  the  payment  of  money  absolutely,  when  it  is  ap- 
parent that  the  party  taking  it  must  inquire  into  an 
extrinsic  fact  in  order  to  ascertain  if  it  is  payable? 
By  the  indorsement,  the  party  takes  nothing  more  than 
a  contingent  benefit,  dependent  upon  the  happening  or 
not  of  a  particular  dispute  about  the  property." 

Judgment  was  given  for  Wilkinson  and  others. 

BULZNGLAW 

Story  Case  Answer 

We  have  established  that  a  bill  must  contain  order 

to  pay ;  and  that  a  note  must  contain  a  promise  to  pay. 

This  order  and  promise  must  be  unconditional,  must 

be  obligations  to  pay  under  all  circumstances.     If 
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either  is  coupled  with  a  condition  which  may  relieve 
the  person  of  the  duty  to  pay,  the  paper  is  a  simple 
contract  and  not  a  negotiable  instrument.  Certainty 
is  the  key-note  of  negotiability;  consequently,  condi- 
tional orders  or  promises  are  fatal  to  the  negotiability 
of  an  instrument. 

A  note  which  is  made  payable  out  of  a  particular 
fund  is  not  negotiable,  because  it  may  happen  that  the 
fund  will  be  exhausted  before  the  time  for  payment 
has  arrived.  But  an  order  or  promise  to  pay,  the 
amount  of  which  is  to  be  charged  to  a  certain  account, 
is  not  bad  if  the  obligation  to  pay  is  absolute  and  is  not 
contingent  upon  the  existence  of  any  definite  sum  of 
money.  The  Negotiable  Instruments  Law  provides 
that  an  unqualified  order  or  promise  to  pay  is  uncondi- 
tional within  the  meaning  of  the  act,  though  coupled 
with  (1)  an  indication  of  a  particular  fund  out  of 
which  reimbursement  may  be  made,  or  a  particular  ac- 
coxmt  to  be  debited  with  the  amount;  (2)  or  a  state- 
ment of  the  transaction  which  gives  rise  to  the  instru- 
ment. Since  the  note  in  the  Story  Case  must  be  paid 
out  of  the  Guild  Estate  Investment  Fund,  payment  is 
contingent  upon  the  existence  of  that  fund  and,  there- 
fore, the  note  is  not  negotiable.  Fowler  is  correct  and 
his  defense  against  Wren  will  be  sustained. 


6.    There  Must  Be  a  Certainty  as  to  the  Amount 
STORY  CASE 

The  Western  Furniture  Company  received  the  fol- 
lowing instrument  in  part  payment  of  furniture  de- 
livered : 

"Oct.  4,  1914. 
I  promise  to  pay  to  the  Western  Furniture 
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Company,  or  order,  the  sum  of  ten  dollars  on 
the  first  day  of  each  month  beginning  Novem- 
ber 1, 1914,  and  ending  November  1, 1915,  with 
interest  at  six  per  cent.  If  any  payment  is 
not  made  on  the  first  of  each  month  as  stipu- 
lated, the  whole  of  the  balance  shall  therefor 
be  due.  (Signed)    James  Powell." 

After  receiving  this  instrument,  the  Western  Furni- 
ture Company  indorsed  and  delivered  it  to  Byron  Col- 
lins. On  January  1,  1915,  Powell  failed  to  pay  and 
Collins  brought  an  action  for  the  balance  due.  The 
suit  was  started  in  his  own  name  as  on  a  negotiable 
instrument.  Powell  maintained  that  the  instrument 
was  not  negotiable,  since  it  does  not  show  certainty  as 
to  amount.    Is  this  correct  ? 

BnUNG  COUBT  CASE 

Smith  vs.  'Nightingale,  Volume  2  StarTcie's  English 
Reports,  Page  375. 

In  this  case  there  was  evidence  that  one  Easterling 
had  been  employed  by  Nightingale  as  a  servant  in 
husbandry,  and  that  he  had  in  his  hands  money  be- 
longing to  Easterling,  in  addition  to  which,  he  owed 
Easterling  £65  for  services.  In  payment  of  these 
obligations  Nightingale  executed  a  note  to  Easterling 
in  the  following  words : 

"£65.  October  12,  1897. 

I  promise  to  pay  to  James  Easterling,  my 
head  caterer,  the  sum  of  £65,  with  lawful  in- 
terest for  the  same,  three  months  after  date, 
and  also  all  other  sums  which  may  be  due 
him." 
Thereafter,  before  this  became  due,  Easterling  died, 
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and  suit  was  brought  by  Smith,  as  the  representative 
of  his  estate.  His  success  in  recovering  depended 
upon  whether  or  not  this  was  a  negotiable  promissory 
note.  It  was  contended  by  Nightingale  that  it  was  not 
a  good  negotiable  promissory  note,  because  of  the  un- 
certainty of  the  amount  due  under  the  instrument. 

Decision:  A  negotiable  instrument  must  indicate 
certainly  on  its  face  the  amount  to  be  paid,  else  it  is 
not  negotiable.  This  paper  contained  a  promise  to  pay 
a  sum,  but  the  amount  in  no  way  appeared  upon  the 
instrument.  Lord  Ellenborough  said  that  the  instru- 
ment was  too  indefinite  to  be  considered  as  a  promis- 
sory note ;  it  contained  a  promise  to  pay  interest  for  a 
sum  not  specified,  and  not  otherwise  ascertained  than 
by  reference  to  the  books  of  Nightingale;  and  that, 
since  the  whole  constituted  one  entire  promise,  it  could 
not  be  divided  into  parts.  Judgment  was  given  for 
Nightingale. 

BXTLING  LAW 

Story  Case  Answer 
In  order  to  be  valid  as  such,  a  negotiable  instrument 
must  be  certain  in  respect  to  the  amount  payable ;  or  it 
must  be  so  framed  that  the  amount  is  readily  ascer- 
tainable at  maturity.  Thus,  a  note  or  bill  which  con- 
tains a  stipulation  for  interest  at  a  certain  rate  is  cer- 
tain, because  it  is  easy  to  calculate  the  interest  on  the 
principal ;  the  instrument  is  likewise  held  certain,  even 
though  the  rate  of  interest  is  not  stated,  because  the 
courts  assume  that  the  legal  rate  of  interest  was  in- 
tended, and  compute  a  certain  amount  upon  this  basis. 
The  Negotiable  Instruments  Law  makes  the  following 
provisions :   * '  The  sum  payable  is  a  sum  certain  within 
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the  meaning  of  this  act,  although  it  is  to  be  paid :  (1) 
with  interest;  or,  (2)  by  stated  instalhnents ;  or,  (3) 
by  stated  instalhnents,  with  a  provision  that,  upon  de- 
fault in  payment  of  any  installment  or  of  interest,  the 
whole  shall  become  due,  or,  (4)  with  exchange,  whether 
at  a  fixed  rate  or  at  the  current  rate;  or  (5)  with  costs 
of  collection  or  an  attorney 's  fee,  in  case  payment  shall 
not  be  made  at  maturity."  In  the  Story  Case,  suit  was 
properly  started  on  a  negotiable  instrument. 


7.    There  Must  Be  Certainty  as  to  the  Time  of 
Payment 

STORY  CASE 

Lloyd  Ponce,  the  oldest  son  of  Henry  Ponce,  a  re- 
tired and  elderly  capitalist,  was  under  obligation  to  a 
nxunber  of  trades  people  who  pressed  him  Severely  for 
payment  of  their  claims.  Finally,  Lloyd  Ponce  offered 
a  unique  proposal  to  his  creditors,  one  of  whom  ac- 
ceded to  the  proposition.  In  consideration  that  the 
creditor,  Henry  Lyton,  would  not  press  his  claim,  he 
received  a  note,  executed  for  twice  the  amount  of  his 
obligation,  as  f  oUows : 

"$550.  January  10,  1910. 

I,  Lloyd  Ponce,  hereby  agree  to  pay  Henry 
Lyton,  or  order,  five  hundred  fifty  dollars 
with  six  per  cent  interest,  thirty  days  after  my 
father's  death.  (Signed)    Lloyd  Ponce. '* 

Lyton  indorsed  and  delivered  this  instrument  to 
Simon  Baum,  who  paid  value  for  it.  The  elder  Ponce 
died  on  January  10,  1915.  Lloyd  refused  to  pay  the 
note  and,  on  March  1,  1915,  Baum  brought  an  action 
as  on  a  negotiable  instrument.   Lloyd  Ponce  contended 
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that  the  instrument  was  not  a  negotiable  note  since  the 
time  of  payment  is  not  certain.    Is  this  correct? 

BUUNG  COUBT  CASE 

Alexander  vs.  Thomas,  Volume  16  Queen's  Bench 
Reports,  Page  333. 

This  was  an  action  upon  a  bill  of  exchange  made  by 
Thomas,  the  defendant  herein.    It  was  drawn  upon 
Shadwell,  and  directed  him  as  follows : 
**£1256    13s    4d. 

Ninety  days  after  sight,  or  when  you  have 
funds  from  Thomas,  pay  Alexander,  or  order, 
twelve  hundred  fifty-six  pounds,  thirteen  shil- 
lings, four  pence,  for  value  received." 

The  bill  was  presented  by  Alexander  to  Shadwell, 
who  accepted  it.  However,  ninety  days  after  sight 
Shadwell  refused  to  pay  it.  Suit  was  brought  against 
Thomas,  the  drawer  of  the  alleged  bill.  He  maintained 
that  it  was  not  a  bill  of  exchange,  because  the  time  of 
payment  was  uncertain. 

Decision :  It  is  essential  to  the  validity  of  negotia- 
ble paper  that  it  shall  be  certain  as  to  the  time  of  pay- 
ment. The  bill  in  question  would  not  be  payable  until 
Shadwell  had  realized  funds.  Because  there  was  no 
way  of  determining  when  that  would  be,  it  was  not  a 
valid  bill  of  exchange  and  an  action  could  not  be 
brought  upon  it,  because  it  was  not  supported  by  a  con- 
sideration. 

Lord  Campbell,  Chief  Justice,  said  in  part:  "I 
should  say  the  meaning  is  that  the  bill  is  to  be  paid 
at  the  end  of  ninety  days,  if  Shadwell  should  be 
then  in  funds;  if  not,  that  it  shall  be  payable  after- 
wards.   Even,  however,  if  the  other  is  the  right  mean- 
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ing,  namely,  that  the  bill  is  payable  sooner,  if  the 
drawee,  Shadwell,  should  be  in  funds,  and,  if  not,  at 
the  end  of  ninety  days,  at  all  events,  I  think  that  this 
would  not  be  a  good  bill,  for  the  holder  would  have  to 
watch  and  ascertain  the  precise  time  when  the  bill 
should  become  payable,  and,  if  he  failed  in  doing  this 
and  in  duly  presenting  it,  the  drawer  would  be  dis- 
charged. I  am  of  opinion  that  this  is  not  a  good  bill 
of  exchange,  drawn  according  to  the  custom  of  mer- 
chants, so  as  to  relieve  the  plaintiff  from  the  necessity 
of  stating  a  consideration  for  it.''  Judgment  was 
given  for  Thomas. 

EULING  LAW 
Story  Case  Answer 

A  bill  or  note  must  be  drawn  in  such  a  way  as  will 
exclude  all  possibility  of  any  uncertainty  in  payment. 
For  this  reason,  the  time  of  payment  must  be  definitely 
specified.  If  this  were  uncertain,  the  person  desiring 
to  dispose  of  the  paper,  or  the  one  to  whom  it  was 
negotiated,  would  have  no  assurance  of  the  time  when 
the  amount  named  in  the  instrument  would  be  realized. 
However,  an  instrument  payable  a  specified  time  after 
an  event  which  is  bound  to  happen,  although  the  time 
of  occurrence  is  uncertain,  is  sufficiently  certain  to 
be  negotiable.  An  example  of  this  fact  is  seen  when 
a  note  is  made  payable  ten  days  after  the  death  of  a 
certain  person.  The  event  is  sure  to  occur,  although 
the  time  of  happening  is  uncertain.  Therefore,  the 
suit  in  the  Story  Case  was  properly  started. 

Notes  made  payable  on  demand  are  in  a  sense  un- 
certain; but  they  have  always  been  held  sufficiently 
certain  to  be  negotiable.  The  Negotiable  Instruments 
Law  provides:    **An  instrument  is  payable  at  a  de- 
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terminable  time  within  the  meaning  of  this  act,  which 
is  expressed  to  be  payable :  (1)  At  a  fixed  period  after 
date  or  sight;  or,  (2)  on  or  before  a  fixed  or  determin- 
able future  time  specified  therein;  or,  (3). on  or  at  a 
fixed  period  after  the  occurrence  of  a  specified  event 
which  is  certain  to  happen,  though  the  time  of  hap- 
pening be  uncertain.'* 


8.    The  Instrument  Must  Be  Payable  in  Money 
STOBY  CASE 

In  January,  1915,  The  London  War  Relief  Com- 
mittee, a  corporation,  purchased  ten  thousand  sacks  of 
flour  from  the  Western  Milling  Company,  giving  a  note 
in  payment,  as  follows : 

**  £1,000    15s.  January  10, 1915. 

The  London  War  Relief  Committee,  a  cor- 
poration, hereby  promises  to  pay  to  the  West- 
ern Milling  Company,  or  order,  thirty  days 
from  date,  one  thousand  poxmds  and  fifteen 
shillings,  payable  at  the  Continental  National 
Bank,  Chicago,  U.  S.  A. 

(Signed) 
The  London  War  Relief  Committee.  (Inc.) 
The  Western  Milling  Company  wished  to  indorse 
and  deliver  the  note  to  the  Continental  Bank  for  col- 
lection. The  bank  contended  that  the  instrument  was 
not  negotiable,  since  it  was  not  payable  in  legal  tender 
of  the  United  States.    Is  this  correct? 

EXILING  COURT  CASE 

Chrysler  vs.  Renais,  Volume  43  New  York  Reports, 
Page  209. 

On  September  11,  1866,  Renais,  who  resided  at 
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Whitehall  in  the  state  of  New  York,  contracted  with 
William  Pillar,  at  Montreal,  Canada,  for  the  purchase 
of  timber  to  be  delivered  at  a  point  in  Canada.  On 
September  13,  Pillar  expressed  a  fear  that  it  might 
not  be  accepted  when  delivered.  Renais,  thereupon, 
executed  a  draft  for  **  1,205  gold  dollars,  payable  at  the 
Park  National  Bank,  in  the  city  of  New  York. ' '  Pillar 
transferred  the  note  to  Chrysler.  Pillar  did  not 
deliver  the  lumber  as  he  agreed,  and  when  Chrysler 
presented  the  draft,  Renais  refused  to  pay  it.  Suit 
was  brought  on  it. 

Renais,  by  way  of  defense,  contended  that  this  draft 
was  not  negotiable,  because  not  payable  in  money,  cur- 
rent at  place  of  payment.  New  York.  Since  it  was  not 
negotiable,  he  argues,  he  can  show  that  the  considera- 
tion for  it,  that  is,  the  refusal  of  Pillar  to  deliver  the 
timber,  had  failed. 

Decision:  A  negotiable  paper  must  be  payable  in 
money.  Money,  in  this  sense,  means  lawful  tender  at 
the  place  of  payment.  This  draft  called  for  payment 
in  gold  doUars  in  New  York.  Since  gold  dollars  are 
legal  tender  in  this  country,  this  was  a  negotiable 
instrument,  and  the  failure  of  Pillar  to  perform  the 
contract  cannot  be  shown  as  a  defense  to  prevent  a 
bona  fide  purchaser  of  the  draft  from  recovering  on 
it.  Mr.  Justice  Allen  said:  "The  bill  in  suit  was 
drawn  in  Montreal  on  a  business  firm  at  Whitehall  in 
this  state,  payable  in  New  York,  in  dollars,  the  money 
of  account  of  the  state,  and  in  gold  dollars,  a  coin 
authorized  by  Congress  and  made  a  legal  tender  in 
payment  of  debts.  It  was,  therefore,  negotiable  as  a 
bill  of  exchange.''    Judgment  was  given  for  Chrysler. 


NEGOTIABLE   INSTEUMENTS      59 

RULING  LAW 
Story  Case  Answer 

Both  by  the  Common  Law  and  Negotiable  Instru- 
ments Law,  it  is  necessary  that  a  negotiable  instru- 
ment shall  be  payable  in  money  in  order  to  be  valid. 
Clearly,  payment  in  goods,  labor,  or  services  does  not 
constitute  money,  and  would,  under  both  laws,  render 
a  paper  non-negotiable.  Also,  payment  in  the  coin 
of  a  foreign  nation  is  not  considered  money  in  this 
sense.  Only  payment  in  lawful  tender,  as  recognized 
at  the  place  of  payment,  will  render  a  note  negotiable. 
Obviously,  then,  the  note,  in  the  Story  Case,  is  not 
negotiable. 

It  should  also  be  noted  here  that  an  instrument  is 
not  negotiable  if,  in  addition  to  the  imdertaking  to  pay 
money,  it  also  contains  an  obligation  coupled  therewith 
to  do  something  else  than  the  payment  of  money. 


9.    There  Must  Be  Delivery 
STOSY  CASE 

In  accordance  with  a  contract,  existing  between 
Thomas  Cooley  in  London,  and  James  Barr  living  in 
Chicago,  Cooley  forwarded  his  note  for  $1,000  to  the 
First  National  Bank  of  Chicago  with  instructions  to 
deliver  it  to  Barr.  This  was  done  on  January  15, 
1915.  When  the  bank  received  the  note,  it  advised  that 
a  war  revenue  stamp  be  affixed,  in  accordance  with  the 
revenue  act  of  the  United  States.  Barr  contended 
that  this  need  not  be  done,  since  the  note  was  executed 
in  London.     Is  this  corrct? 
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KULING  COTJET  CASE 

Chapman  vs.  Cattrell,  Volume  13  Weehley  Reporter, 
Page  843. 

CattreU  was  a  British  subject  residing  in  Florence. 
While  in  Florence,  he  made  and  signed  a  promissory 
note  in  favor  of  the  Union  Bank  of  London,  of  which 
Chapman  was  an  officer.  He  sent  the  note  by  post  to 
his  brother  in  London,  who  delivered  it  to  the  bank. 
Whether  this  action  was  properly  brought  depended 
upon  when  the  note  became  complete.  Chapman  con- 
tended that  it  was  not  complete  until  delivery  of  it 
had  been  made  to  the  bank.  Cattrell  contended  that 
it  was  made  and  completed  when  he  signed  it  in 
Florence. 

Decision:  A  bill  or  note  becomes  complete  only 
when  delivery  has  been  made.  Until  then,  such  an 
instrxmaent  is  not  an  obligation  against  the  maker  or 
drawer.  Baron  Martin  said  in  part:  **Now,  upon 
these  facts,  I  think  it  quite  clear  that,  in  point  of  law, 
it  continued  in  his  possession  just  as  much  as  if  it  were 
in  his  pocket,  until  it  was  delivered,  and  that  till  then, 
no  contract  arose."  Judgment  was  given  for  Chap- 
man. 

EULING  LAW 

Story  Case  Answer 

A  negotiable  instrument  is  not  complete  until  it  has 
been  delivered  by  the  person  making  or  drawing  the 
same.  Until  it  has  been  delivered,  it  is  obvious  that 
the  maker  may  destroy  the  instrmnent  if  he  chooses 
to  do  so.  Thus,  where  a  man  draws  a  note  upon  a 
condition,  the  note  is  not  complete  until  delivery  has 
been  perfected  by  the  happening  of  the  condition. 
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In  the  Story  Case,  the  note  was  not  executed  until 
it  was  delivered  by  the  First  National  Bank,  the  agent 
of  Cooley.  Therefore,  the  bank's  advice  was  correct. 
Had  the  note  been  mailed  in  London  direct  to  Barr, 
his  contention,  as  to  the  place  of  execution,  would  have 
been  correct. 


III.    NECESSITY  FOR  CONSIDERATION  IN 
NEGOTIABLE  INSTRUMENTS 

A.    The  Extent  to  Which  the  Ordinary  Rules  of 
Consideration  Are  Applicable 

1.    There  Must  Be  Consideration  as  Between  the 

Immediate  Parties 

8T0SY  CASE 

Floyd  Story  was  indebted  to  Hebird  Washburn  for 
$500,  on  an  account  several  years  old.  Finally,  Wash- 
burn proposed  to  Story  that  he  give  a  promissory  note, 
due  in  one  year  as  evidence  of  the  debt.  Story  con- 
sented to  this  arrangement,  provided  Washburn  gave, 
in  consideration,  a  reduction  of  $50.  Washburn  re- 
fused to  do  this  and  insisted  upon  a  note  for  the  fuU 
amount.  This  Story  finally  prepared  and  delivered  to 
him.  One  year  later,  Washburn  started  suit  upon  the 
note.  Story  maintained,  in  defense,  that  Washburn 
gave  no  new  consideration  for  the  note  and,  therefore, 
he  could  not  collect  it.     Is  this  correct? 

BXTLING  COURT  CASE 

Joseph  Perley  vs.  William  Perley,  Volume  144 
Massachusetts  Reports,  Page  104. 

The  parties  in  this  action  were  brothers.  WUliam 
Perley,  the  defendant,  was  administrator  of  the  estate 
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of  their  deceased  father.  As  such  administrator,  he 
had  in  his  possession  $5,000  in  trust  to  divide,  one- 
third  of  which  was  to  be  paid  to  Joseph  Perley.  He 
misappropriated  a  part  of  the  money,  and  did  not  have 
enough  remaining  to  pay  Joseph.  He  then  gave 
Joseph  a  promissory  note  for  $1,000,  which  was  to  be 
considered  discharged  as  soon  as  William  had  fully 
paid  up  the  share  which  belonged  to  Joseph.  "William 
ultimately  paid  the  amount  due  to  Joseph,  but  the  note 
was  not  returned.  Later,  suit  was  instituted  on  the 
instrument.  William  contended  that  he  was  not  liable 
upon  the  note,  because  there  was  no  consideration  for 
it,  since  he  had  paid  the  amount  due  Joseph. 

Decision:  As  between  the  immediate  parties  to  a 
negotiable  instrument,  consideration  is  presumed. 
Thus,  unless  the  party  apparently  liable  introduces 
some  evidence  to  the  contrary,  the  holder  of  the  paper 
may  recover.  But  as  soon  as  the  person  sought  to 
be  charged  introduces  evidence  to  the  contrary,  the 
presumption  of  consideration  is  gone,  and  the  holder 
must  show  by  preponderance  of  evidence  that  there 
was  a  consideration.  When  William  introduced  such 
evidence,  tending  to  show  lack  of  consideration,  Joseph 
should  have  shown  contrary  to  entitle  him  to  recover. 
Failing  in  this,  William  is  not  liable. 

Mr.  Justice  Devens :  ''While  the  burden  of  proof  in 
an  action  upon  a  promissory  note  as  between  the 
original  parties,  is  upon  the  promisee  to  establish  the 
fact  that  it  was  given  for  a  valuable  consideration,  the 
production  of  the  note  and  proof  of  the  defendant's 
signature  establish  a  prima  facie  case  which  entitles 
the  plaintiff  to  verdict.  But  the  burden  of  proving 
a  consideration  still  remains  upon  the  plaintiff.     Not- 
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withstanding  this  presumption,  and,  if  there  is  any, 
evidence  in  the  case  on  this  point  on  behalf  of  the 
defendant,  the  plaintiff  must  show,  by  a  preponderance 
of  the  whole  evidence,  that  the  note  was  given  him  for 
a  valuable  consideration."  Judgment  was  given  for 
William  Perley. 

EUIilNG  LAW 
Story  Case  Answer 

According  to  the  strict  customs  of  the  merchants, 
probably  no  consideration  was  ever  necessary  for 
negotiable  instruments,  whether  between  immediate 
or  remote  parties  thereto.  But  when  the  Law  Mer- 
chant was  taken  over  by  the  Common  Law  courts,  it 
was  required  that  a  consideration  should  exist  as  be- 
tween the  immediate  parties.  It  is  said  that  the 
existence  of  a  consideration  is  always  presumed  until 
the  contrary  is  claimed.  But,  if  it  is  alleged  and  evi- 
dence is  given  that  the  instrument  was  issued  without 
consideration,  the  party  suing  thereon  must  establish 
that  it  is  supported  by  a  valuable  consideration.  The 
Negotiable  Instruments  Law  provides  that  every  nego- 
tiable instrument  is  deemed,  prima  facie,  to  have  been 
issued  for  a  valuable  consideration.  It  also  provides : 
"Value  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  debt 
constitutes  value,  and  is  deemed  such,  whether  the 
instrument  is  payable  on  demand  or  at  a  future  time." 
Story's  defense  in  the  Story  Case  is  not  effective. 


2.    The  Consideration  Must  Be  Valuable 
STOSY  CASE 

Joseph  Chitty  owed  Simon  Greenacre  $400,  which 
the  latter  had  been  trying  to  collect  for  two  years. 
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Finally,  Chitty  offered  to  pay,  provided  Greenacre 
gave  him  a  discount  of  $50.  Greenacre  replied  that 
he  was  willing  to  make  the  deduction  of  $50,  but  at 
that  particular  time  was  in  great  need  of  the  entire 
$400.  He  proposed,  therefore,  that  Chitty  pay  the 
whole  sum  and  take  in  return  Greenacre 's  note  for 
$50,  due  in  thirty  days.  To  this  proposition  Chitty 
agreed;  he  paid  $400  and  received  the  note  for  $50. 
At  the  end  of  thirty  days,  Greenacre  refused  to  pay 
the  note,  alleging  that  Chitty  had  not  given  any  valu- 
able consideration  for  its  delivery.     Is  this  correct? 

RXTUNG  COUBT  CASE 

Knowles  vs.  Parker,  Volume  8  Metcalf's  Massachu- 
settes  Reports,  Page  30. 

Greenville  Parker  had  been  admitted  to  the  practice 
of  law  in  the  state  of  New  Hampshire.  After  some 
years  he  moved  into  the  state  of  Massachusetts.  He 
associated  himself  with  one  Smith,  an  attorney,  in 
whose  library  and  under  whose  directions  he  was  to 
study,  in  order  to  be  admitted  to  practice  in  Massa- 
chusetts. Smith,  after  the  term  of  study,  gave  a 
certificate  of  the  time  during  which  Parker  studied  in 
his  office,  in  the  manner  then  required  by  the  rules  of 
the  court,  in  order  to  entitle  a  person  to  admission  to 
the  bar.  Upon  the  strength  of  the  certificate,  he  was 
then  admitted  to  the  bar.  He  gave  a  promissory  note 
to  Smith  in  the  sum  of  $75  as  compensation  for 
Smith's  services.  After  maturity,  Smith  indorsed  the 
note  to  James  Kjiowles,  who  brought  this  suit  upon  it. 
Parker  contended  that  the  note  was  without  considera- 
tion and  could  not  be  enforced  against  him,  since  Smith 
gave  no  adequate  return  for  the  money. 
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Decision:  Since  the  note  was  indorsed  after  matu- 
rity, Knowles  cannot  claim  the  rights  of  a  bona  fide 
purchaser  and  any  defense  which  could  be  raised 
against  Smith  can  be  raised  against  Knowles.  How- 
ever, there  was  a  valuable  consideration  given  for  this 
note  by  Smith.  The  services  performed  by  Smith, 
whether  or  not  beneficial  to  Parker,  were  what  the 
latter  contracted  for  and  are  sufficient  to  render  this 
note  valid  so  far  as  consideration  is  concerned. 
The  criterion  is  whether  or  not  the  consideration  is 
sufficient  to  support  a  simple  contract. 

Mr.  Chief  Justice  Shaw  said:  *'Does  the  case  fur- 
nish proof  of  an  entire  want  of  consideration?  The 
question  is  not,  on  this  point,  whether  the  considera- 
tion was  adequate;  that  was  to  be  judged  by  Parker 
when  he  gave  the  note.  The  court  is  of  opinion  that, 
as  Mr.  Smith  was  in  fact  a  counsellor,  and  took  the 
defendant  as  a  student,  the  use  of  his  library,  the  actual 
instruction  received,  and  the  use  of  his  certificate,  to 
enable  Parker  to  be  admitted,  constituted  a  valuable 
consideration  for  the  note."  Judgment  was  given  for 
Knowles. 

BUUNG  LAW 
Story  Case  Answer 

We  have  just  made  apparent  that  a  consideration  is 
necessary  to  a  legally  binding  negotiable  instrument 
as  between  the  immediate  parties  to  the  instrxunent. 
This  assumes  that  the  consideration  shall  be  valuable. 
The  Negotiable  Instruments  Law,  which  is  declaratory 
of  the  Common  Law,  states  that  value  is  any  con- 
sideration sufficient  to  support  a  simple  contract.  In 
the  study  of  contract  it  was  seen  that  the  giving  up  of 
any  right,  the  doing  of  any  act  which  a  person  was  not 
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bound  to  do,  however  inadequate  it  might  be,  consti- 
tutes sufficient  consideration  to  support  a  simple  con- 
tract. It  was  also  stated  that  the  promise  or  payment 
of  part  of  an  obligation  was  no  consideration  for  the 
promise  to  release  the  balance.  In  the  Story  Case, 
therefore,  valuable  consideration  was  not  given  for  the 
note,  and  Chitty  cannot  recover. 


3.    The  Consideration  Must  Be  Valuable  as  Distinguished 
From  a  Consideration  Which  Is  Merely  Good 

STOBY  CASE 

At  the  request  of  the  New  York  Belgian  Relief  Com- 
mittee Edward  Early  signed  the  following  note : 

"$50.  January  15,  1915. 

I,  Edward  Early,  promise  to  pay  to  the  New 
York  Belgian  Relief  Committee,  or  its  order, 
fifty  dollars,  on  the  first  of  each  month,  for 
three  months,  to  aid  the  European  war  suf- 
ferers. 

(Signed)    Edward  Early." 
Early  died  on  February  2,  1915,  and  his  adminis- 
trator, Henry  Osterhage,  x  efused  to  pay  the  note,  con- 
tending it  was  not  given  for  a  valuable  consideration. 
Is  this  correct? 

ETTLING  COURT  CASE 

John  Hamor  vs.  Moore's  Administrator,  Volume  8 
Ohio  State  Reports,  Page  239. 

The  defendant's  intestate,  Moore,  was  an  aged  man 
and  a  widower.  He  resided  upon  his  farm  near  to 
the  farm  and  residence  of  the  plaintiff,  Hamor  and  his 
wife.  The  old  man  was  a  frequent  visitor  at  Hamor  *s 
home,  as  often,  perhaps,  as  twice  a  week.    He  enjoyed 
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much  the  same  freedom  and  familiarity  as  a  member 
of  the  family,  and  was  always  received  with  cordial 
kindness  and  hospitality.  When  present,  he  always 
had  a  seat  at  the  table,  and,  in  preparation  of  food,  the 
plaintiff  *s  wife  took  pains  to  consult  and  gratify  his 
tastes  and  appetites.  She  also  sent  cakes  and  other 
delicacies  to  the  old  man  at  his  residence.  In  harvest 
time,  he  frequently  received  liquor  from  Hamor  for 
himself  and  his  harvest  hands.  Shortly  before  his 
death  Moore  made,  and  delivered,  the  following  note 
to  Mrs.  Hamor: 
"$300. 

For  value  received  I  promise  to  pay  to 
Mrs.  Hamor,  wife  of  John  Hamor,  the  sum 
of  three  hundred  dollars,  as  a  small  recom- 
pense for  the  kindness  shown  to  me  by  her. 
(Signed)    John  Moore." 

After  his  death,  the  administrator  of  Moore  *s  estate 
refused  to  pay  this  note.  This  suit  was  brought 
against  him.  It  was  contended  by  the  administrator 
that  the  note  could  not  be  enforced  because  it  was  not 
supported  by  a  valuable  consideration. 

Decision:  The  consideration  necessary  to  a  nego- 
tiable instrument,  where  consideration  is  necessary,  as, 
for  instance,  between  the  immediate  parties,  must  be 
valuable,  and  not  merely  good.  When  the  wife  of 
Hamor  rendered  the  kindnesses  to  the  deceased,  she 
expected  no  compensation.  Such  kindness  thereafter 
does  not  constitute  a  valuable  consideration,  which  is 
necessary  to  support  a  negotiable  instrument. 

Mr.  Justice  Brinkerhoff  said:  **The  generous  kind- 
ness and  hospitality  displayed  by  Mr.  Hamor  and  wife 
toward  the  deceased  were,  doubtless,  truly  commend- 
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able,  and  laid  a  just  foundation  for  the  gratitude  which 
he  manifested;  and  it  may  be  a  matter  of  regret  that 
his  gratitude  should  be  baffled  by  legal  objection.  It 
seems  now  to  be  the  settled  doctrine  of  the  courts  that 
a  mere  gratuity,  which,  without  special  promise  to  pay, 
is  not  a  sufficient  consideration  to  support  an  express 
promise  to  pay ;  or,  in  other  words,  a  mere  moral  obli- 
gation, where  a  legal  obligation  never  existed,  is  not  a 
sufficient  consideration  for  an  express  promise.'' 
Judgment  was  given  for  Moore's  administrator. 

EUUNG  LAW 
Story  Case  Answer 

It  has  just  been  stated  that  there  must  be  a  valuable 
consideration  for  a  negotiable  instrument  in  order  that 
it  may  be  binding  as  between  the  immediate  parties 
thereto.  Now  a  valuable  consideration,  from  a  legal 
viewpoint,  may  not  always  coincide  with  that  which  is 
classed  as  merely  good  consideration.  Love  and  af- 
fection for  one  person  by  another  are  classed  as  a 
good  consideration,  but  they  are  not  sufficient  to  sup- 
port a  simple  contract;  and,  as  between  the  parties, 
they  do  not  constitute  value  necessary  to  render  bind- 
ing a  negotiable  instrument.  The  performance  of 
services,  for  which  no  compensation  was  expected  at 
the  time,  may  constitute  a  good  consideration,  but  is 
not  a  valuable  consideration  and  will  not  support  a 
valid  negotiable  instrument  by  means  of  which  com- 
pensation is  subsequently  promised  for  such  services. 

Early,  in  the  Story  Case,  considered  that  he  was 
under  moral  obligation  to  aid  the  European  War  suf- 
ferers and,  no  doubt,  for  this  reason  gave  the  note. 
The  motive  was  commendable,  but  not  sufficient  to  sup- 
port the  note,  and  his  administrator  need  not  pay. 
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4.    The  Consideration  Must  Be  Legal 

STOBY  CASE 

On  January  1,  1915,  James  Drew  leased  a  small 
building  belonging  to  Herman  Baum  and  located  near 
an  entrance  to  the  Panama  Canal  Exposition  grounds 
in  San  Francisco.  It  was  intended  that  Drew  should 
use  the  building  for  gambling  purposes  and,  for  this 
reason,  he  agreed  to  pay  ten  times  the  ordinary  worth 
of  the  lease.  Drew  gave  his  note  for  the  first  payment 
of  rent,  amounting  to  $4,000.  Early  during  the  exposi- 
tion, Drew  realized  that  his  business  would  not  be  a 
financial  success.  He,  therefore,  discontinued  it  and 
refused  to  pay  Baum  anything.  The  latter  brought 
suit  on  the  note  and  Drew  stated  the  facts  to  the  court. 
What  will  the  court  do  with  the  case  ? 

BXJUNG  COUBT  CASE 

Sayles  vs.  Sayles,  Volume  21  New  Hampshire  Re- 
ports, Page  312.  Volume  53  American  Decisions, 
Page  208. 

Mr.  Sayles,  who  is  the  defendant  in  this  action, 
heretofore  instituted  proceedings  against  Mrs.  Sayles, 
plaintiff  herein,  for  a  divorce.  He  assigned,  as  a 
cause  of  the  divorce,  the  fact  that  his  wife  had  deserted 
him  for  two  years.  It  appears  that  Mrs.  Sayles  was 
* '  one  of  the  most  amiable  women  in  Grafton,  and  that 
her  husband  abused  her  without  measure.'*  For  this 
reason  she  deserted  him.  This  was  a  good  defense  and 
if  maintained,  would  prevent  Mr.  Sayles  from  getting 
a  divorce.  In  consideration  that  she  would  not  appear 
and  defend,  Mr.  Sayles  promised  to  pay  her  $400,  evi- 
denced by  a  promissory  note  by  him  executed  in  her 
favor.    After  the  divorce  was  procured,  he  refused  to 
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pay  the  note,  and  she  sues  upon  it.  His  defense  con- 
sisted in  the  fact  that  the  consideration  for  this  note 
was  illegal  and  against  public  policy,  and  the  note  was, 
for  that  reason,  void. 

Decision :  As  against  every  one  but  a  purchaser  for 
value,  the  consideration  supporting  a  negotiable  in- 
strument must  be  legal.  The  agreement  or  promise 
of  Mrs.  Sayles  not  to  appear  and  set  up  a  good  defense 
to  the  proceedings  for  divorce,  which  she  could  and 
should  have  done,  is  against  public  policy  and  illegal ; 
consequently,  the  note  is  void  and  cannot  be  enforced. 

Mr.  Justice  "Woods  said :  **  No  such  agreement,  even 
if  executed,  can  form  a  valid  consideration  for  either 
a  verbal  or  a  written  promise.  The  great  and  prin- 
cipal object  of  the  agreement  made  between  the  parties 
was  to  bring  about  a  dissolution  of  the  marriage  con- 
tract, and  to  put  an  end  to  the  various  duties  and  rela- 
tions resulting  from  it.  Any  contract,  having  any  such 
purpose,  object  and  tendency,  cannot  be,  in  law,  sus- 
tained, but  must  be  regarded  as  being  against  public 
policy,  and  consequently  illegal  and  void."  Judgment 
was  given  for  Mr.  Sayles,  the  defendant. 

EXILING  LAW 
Story  Case  Answer 
As  in  simple  contracts,  so  in  negotiable  instruments, 
it  is  necessary  that  the  consideration  shall  be  legal. 
As  between  the  immediate  parties,  any  illegality  of 
consideration,  which  would  avoid  a  simple  contract, 
will  be  a  good  defense  to  an  action  upon  a  negotiable 
instrument.  In  the  Story  Case,  Baum,  the  original 
payee,  still  owned  the  instrument  and  brought  suit 
thereon.  Therefore,  the  judge  will  throw  his  case  out 
of  court,  since  it  was  given  in  an  illegal  transaction. 
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5.    Inadequacy  of  Consideration  Is  Not  Material 
STOBY  CASE 

James  Ingram  said  to  his  nephew,  Robert  Moore,  of 
whom  he  was  very  fond, 

"Robert,  I  will  give  you  one  thousand  dollars  in  one 
year's  time  if  you  will  come  into  my  bank  and  learn 
the  business.'* 

Robert  accepted  his  uncle 's  proposition  and,  to  show 
his  good  faith,  the  latter  gave  the  nephew  a  negotiable 
note  for  $1,000,  due  in  thirty  days  from  the  end  of  the 
proposed  year. 

At  the  end  of  the  year  the  boy  showed  such  keen  and 
shrewd  ability,  because  of  the  superior  training  given 
by  the  uncle,  that  he  was  offered  and  accepted  an  ex- 
cellent position  with  a  rival  bank.  In  the  meantime, 
also,  he  had  discounted  the  note  with  Henry  Sanaman, 
who  paid  six  hundred  dollars  for  the  instrmnent, 
knowing  all  the  circumstances  under  which  it  was 
given.  Ingram  refused  to  pay  the  note,  alleging  that 
the  nephew  gave  no  adequate  consideration.  This  de- 
fense, the  uncle  maintained,  was  good  against  Sana- 
man,  since  he  knew  all  the  facts,  and  since  Sanaman 
gave  no  adequate  consideration  in  the  payment  of  the 
six  hundred  dollars  for  the  instrument.  Are  these  de- 
fenses effective? 

RULING  COURT  CASE 

Lay  vs,  Wissmon,  Volume  36  Iowa  Reports,  Page 
305. 

Wissmon  made  a  promissory  note  in  the  sum  of  $150, 
payable  to  Gary  and  Stone.  The  note  was  procured 
by  gross  fraud  from  Wissmon.  Gary  and  Stone  im- 
mediately sold  the  note  for  the  sum  of  $80  to  Lay, 
who  purchased  it  in  good  faith  and  had  no  knowledge 
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as  to  its  fraudulent  character.  He  presented  the  note 
to  Wissmon,  who  refused  to  pay  it.  Suit  was  there- 
upon brought  against  him  upon  the  note.  The  defense 
consisted  in  the  fact  that  Lay,  having  paid  only  $80 
for  the  note,  could  not  collect  its  full  amount. 

Decision :  If  a  person  purchases  a  note  in  good  faith 
before  maturity,  the  mere  fact  that  he  pays  less  than 
the  face  value  for  it  is  not  material.  But  the  inade- 
quacy of  the  consideration  may  be  some  evidence  of 
lack  of  good  faith.  In  this  case,  the  inadequacy  is  not 
so  great  that  it  alone  proves  lack  of  good  faith. 

Mr.  Justice  Day  said:  "It  appears  from  the  evi- 
dence that  the  payees  of  the  note  procured  it  fraudu- 
lently and  without  consideration,  and  that  Lay  paid 
$80  therefor,  without  any  knowledge  of  the  circum- 
stances attending  its  execution.  A  question  is  pre- 
sented as  to  the  amount  Lay  may  recover,  whether  the 
amount  of  the  note  or  the  sum  paid  with  interest.*' 
After  stating  that  the  holder  might  recover  the  full 
amount,  he  continued :  *  *  The  amount  of  the  considera- 
tion paid  may  become  important  to  determine  whether 
the  holder  is  a  bona  fide  purchaser.  Where  a  note  for 
$300,  on  a  responsible  person,  and  nearly  due,  was  sold 
for  $5  it  was  held  that  the  indorsee  was  not  a  holder 
in  good  faith,  and  that  he  could  not  recover  thereon, 
the  note  being  without  consideration.'*  Judgment  was 
given  for  Lay. 

EULINQ  LAW 
Story  Case  Answer 
It  is  not  material  that  the  consideration  for  a  nego- 
tiable instrument  is  not  adequate,  in  the  sense  that  it 
is  worth  as  much  as  the  amount  stipulated  in  the  note. 
The  question  of  the  relative  values  of  consideration  is 
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a  matter  left  entirely  to  the  parties;  they  determine 
what  constitutes  an  adequate  consideration.  We  re- 
member that  this  same  rule  applied  in  Contracts. 
Neither  defense  of  Ingram,  in  the  Story  Case,  is  ef- 
fective against  Sanaman,  and  the  note  is  good  at  its 
face  value. 


6.    Lack  of  Consideration  May  Be  Raised  as  Between 

Indorser  and  Indorsee 

STOBY  CASE 

Henry  Wilkerson  owned  a  promissory  note  whose 
face  value  showed  a  worth  of  $100,  signed  by  Herbert 
Long.  When  the  Belgian  Relief  Committee,  an  organ- 
ization created  to  aid  the  European  War  sufferers, 
solicited  Wilkerson  for  fxmds,  he  indorsed  this  prom- 
issory note  to  the  committee.  Wilkerson  acted  in  good 
faith,  but  it  developed  that  Long  was  a  minor  and  the 
note  was  not  collectable.  Thereupon,  the  committee 
demanded  payment  of  Wilkerson,  the  indorser. 

Wilkerson  refused,  and  suit  was  brought  against 
him.  He  gave  in  defense  that  his  indorsement  was 
without  consideration.    Is  this  a  good  defense? 

EXTLING  COUET  CASE 

Larrahie  vs,  Fairbanks,  Volume  24  Maine  Reports, 
Page  363. 

A  certain  person  made  a  promissory  note,  payable 
to  Parkman,  or  bearer.  Parkman  indorsed  this  note  in 
blank,  by  signing  his  name,  and  sold  it  to  Fairbanks. 
The  instrument  continued  payable  to  bearer.  Fair- 
banks sold  it  to  Larrabie  without  indorsing  it,  which 
was  correct,  as  the  note  was  payable  to  bearer.  Later, 
when  Larrabie  found  that  he  might  not  be  able  to  col- 
lect from  the  maker,  he  decided  that  it  would  be  weU 
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to  have  Fairbanks  indorse  it.  When  requested,  Fair- 
banks objected.  But  when  he  was  assured  by  Larrabie 
that  it  was  merely  a  matter  of  form  and  that  no  lia- 
bility would  be  imposed  upon  him  by  such  indorse- 
ment, he  indorsed  it.  The  note  was  presented  to  the 
maker,  who  refused  to  pay  it.  Notice  of  dishonor  was 
given  to  Fairbanks  and,  thereafter,  suit  was  brought 
against  him  upon  the  note.  His  defense  was  that  his 
indorsement  (signature)  was  procured  by  fraud  and 
without  consideration. 

Decision:  This  was  an  action  by  an  indorsee,  Lar- 
rabie, against  an  indorser,  Fairbanks.  They  are  con- 
sidered immediate  parties,  within  the  meaning  of  the 
rule,  that  lack  of  consideration  may  be  shown  between 
immediate  parties  to  an  instrument.  There  was  no 
consideration  for  Fairbanks'  indorsement,  and  conse- 
quently, Larrabie  cannot  sue  him  upon  this  instrument 
as  an  indorser. 

Mr.  Chief  Justice  Whitman  said:  **Here  Larrabie 
had  accepted  the  note  which  was  transferable  by  de- 
livery without  Fairbanks'  indorsement.  The  contract 
between  them  was  then  finished  and  ended.  The  in- 
dorsement subsequently  obtained  was,  therefore,  with- 
out consideration;  and  this  may  always  be  shown  be- 
tween the  immediate  parties  to  a  simple  contract.  The 
defense,  therefore,  was  good  on  that  ground.''  Judg- 
ment was  given  for  Fairbanks. 

EUIiING  LAW 

Story  Case  Answer 

We  have  said  that  the  lack  of  consideration  may  be 
raised  between  the  immediate  parties  to  a  negotiable 
instrument.     "Immediate  parties"  means  the  party 
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who  transfers  the  instrument  and  the  party  to  whom 
he  transfers  it.  An  indorser  and  an  indorsee  are  con- 
sidered immediate  parties.  Thus,  between  these  two 
persons,  lack  of  consideration  may  be  shown.  If  A  in- 
dorses a  note  to  B,  and  B  then  indorses  it  to  C,  A  and 
B  are  immediate  parties  and  B  and  C  are  immediate 
parties.  In  the  Story  Case,  Wilkerson  has  a  good  de- 
fense, because  the  Belgian  Relief  Committee  gave  him 
no  consideration  for  his  indorsement. 


B.    The  Law  of  Negotiable  Instruments  Contains  Certain 

Rules  Peculiar  to  Itself 

1.    Consideration  Is  Presumed  Between  the  Parties 

STOBY  CASE 

Howard  Day,  a  citizen  of  Southern  California,  exe- 
cuted and  delivered  the  following  instrument : 

''$200.  January  6,  1915. 

I  promise  to  pay,  to  the  order  of  the  San 
Diego  Exposition  Fund,  two  hundred  doUars, 
in  thirty  days.     (Signed)     Howard  Day." 
Day  became  angry  with  two  members  of  the  commit- 
tee handling  the  fund  and,  when  the  note  became  due, 
he  refused  to  pay.    Suit  was  brought  on  the  instru- 
ment.   The  committee  did  not  allege  or  prove  that  any 
consideration  had  been  given  for  the  note.    In  fact, 
none  had  been  given.    Day  pleaded  the  failure  of  the 
committee  to  show  a  consideration.    Is  this  defense 
effective? 

RULING  COUET  CASE 

CarnwrigJit  vs.  Gray,  Volume  127  New  York  Re- 
ports, Page  27. 

Samuel  Frelign  made  and  delivered  to  Carnwright  a 
note,  in  form  as  follows : 
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"$1500.  QnarryvUle,  Sept.  27,  1871. 

Thirty  days  after  my  death,  I  promise  to 
Cornelius  Carnwright,  fifteen  hundred  dol- 
lars, with  interest. 

(Signed)  Samuel  Frelign.'^ 
Carnwright  brought  suit  upon  this  note  against 
Gray,  who  was  made  executor  of  the  estate  of  Frelign, 
after  the  death  of  the  latter.  Gray  contended  that  no 
recovery  could  be  had  upon  this  note,  because  Carn- 
wright had  not  shown  that  it  was  given  for  a  consid- 
eration. However,  Gray  introduced  no  evidence  that 
there  was  a  lack  of  consideration. 

Decision:  As  between  the  immediate  parties  to  a 
negotiable  instrxmaent,  a  consideration  is  presumed. 
It  is  not  necessary  that  the  holder  shall  prove  consid- 
eration to  entitle  him  to  recover.  But  to  defeat  this 
right  to  recover,  the  party  liable  must  show  that  no 
consideration,  in  fact,  existed.  He  did  not  do  so  in  this 
case,  so  Carnwright  may  recover  upon  the  note. 

Mr.  Justice  Brown  said:  **The  instrument  sued 
upon  being,  therefore,  a  promissory  note  within  the 
statute  of  this  state,  it  follows  that  it  imports  a  con- 
sideration,'*   Judgment  was  given  for  Carnwright. 

RULING  LAW 
Story  Case  Answer 
When  a  person  attempts  to  enforce  a  simple  con- 
tract, he  must  first  show  that  a  consideration  exists. 
It  has  been  stated  heretofore  that,  as  between  the  im- 
mediate parties  to  a  negotiable  instrument,  a  consid- 
eration is  necessary.  But  there  is  a  difference  between 
a  negotiable  instrument  and  a  simple  contract  in  re- 
spect to  the  existence  of  a  consideration.  In  a  negotia- 
ble instrument,  it  is  presumed  that  a  consideration 
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exists  until  the  opposite  party  has  introduced  evidence 
which  tends  to  show  that  there  was  no  consideration. 
When  he  has  introduced  such  evidence,  the  presump- 
tion of  consideration  is  gone,  and  the  holder  of  the 
instrument  must  then  prove  by  a  preponderance  of  the 
evidence  that  there  was  a  consideration.  The  Nego- 
tiable Instruments  Law  provides:  *' Every  negotiable 
instrument  is  deemed  prima  facie  to  have  been  issued 
for  a  valuable  consideration;  and  every  person  whose 
signature  appears  thereon  to  have  become  a  party  for 
value. '  *   The  defense  in  the  Story  Case  is  not  effective. 


8.    The  Words  "Value  Received"  Are  Not  Necessary 

In  a  Negotiable  Instrument 

8T0BY  CASE 

Hays  Hammond  executed  and  delivered  this  bill  of 
exchange  to  Jeannette  Gilder: 

**$50.  January  15, 1915. 

John  StiUman,  pay,  in  thirty  days,  to  Jean- 
nette Gilder,  or  order,  fifty  dollars. 

(Signed)  Hays  Hammond." 
Stillman  accepted  the  instrument,  but  failed  to  pay 
it  after  the  thirty  days  had  expired.  When  Gilder 
brought  suit  against  Hammond  his  attorney  main- 
tained that,  since  the  bill  of  exchange  did  not  contain 
words  showing  a  consideration,  it  must  be  proved  by 
the  holder  of  the  bill.     Is  this  correct? 

EULINa  COXTET  CASE 

Hatch  vs.  Trayes,  Watson  vs.  Kightley,  Volume  11 
Adolphus  and  Ellis  Reports,  Page  702. 

These  were  two  cases  of  similar  fact  passed  upon  by 
the  court  at  the  same  time.    In  the  first  case  Trayes 
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made  a  promissory  note  in  writing,  and  delivered  it  to 
Hatch,  and  thereby  agreed  to  pay  Hatch,  or  his  order, 
the  sum  of  £44.  At  maturity,  payment  not  being  made, 
Hatch  sues. 

In  the  second  case,  Watson  drew  a  bill  of  exchange 
upon  Kightley,  directing  the  latter  to  pay  to  Watson, 
or  order,  one  month  after  date,  the  sum  of  £7  8s  lOd. 
Kightley  accepted  the  bill.  When  the  bill  was  pre- 
sented for  payment,  Kightley  refused  to  settle  it. 
Watson  sues  him. 

In  each  case,  by  way  of  defense,  it  was  contended 
that  there  was  no  liability,  because  in  neither  the  note 
nor  the  bill  occurred  the  words  **for  value  received." 
It  was  insisted  that  these  words  were  necessary  to  ren- 
der the  respective  instruments  valid. 

Decision:  It  is  not  a  necessary  thing  in  a  note  or 
a  bill  to  recite  that  it  is  given  for  value  received. 
Therefore,  Hatch  and  Watson  may  recover  against 
Trayes  and  Kightley,  respectively.  Lord  Denman, 
Chief  Justice,  said:  *'The  question  was  substantially 
the  same  in  the  two  cases,  and  the  counsel  who  con- 
tended that  the  actions  were  not  maintainable  for  want 
of  words  ** value  received"  admitted  that,  if  these 
words  had  been  inserted  the  plaintiff  in  each  case  must 
have  succeeded.  But  we  are  of  opinion  that  those 
words  express  only  what  the  law  must  imply,  in  each 
case,  from  the  nature  of  the  instrument  and  the  rela- 
tion of  the  parties  apparent  upon  it,  and  it,  therefore, 
makes  no  difference,  as  to  this  question,  whether  the 
words  be  or  be  not  inserted. ' '  Judgment  was  given  in 
the  first  case  for  Hatch  and  in  the  second  case  for 
Watson. 
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BUUNGLAW 

Story  Case  Answer 
Though  the  words  **  Value  Received*'  are  generally 
inserted  in  bills,  notes  and  checks,  they  are  not  neces- 
sary to  the  validity  of  the  instrument.  It  is  sometimes 
supposed  that  they  are  necessary,  in  order  to  create 
the  presumption  of  consideration.  But  the  law  pre- 
sumes a  consideration  because  of  the  nature  of  the  in- 
strument, and  the  insertion  of  these  words  does  not 
affect  the  instrument  one  way  or  the  other.  The  con- 
tention of  the  attorney,  in  the  Story  Case,  is  not  cor- 
rect. 


3.    The  Words  "Value  Received"  Do  Not  Bar  a  Defense 

of  Lack  of  Consideration 

STOSY  CASE 

John  Richards  delivered  the  following  instrument  to 
the  Bellview  Hospital: 

"$150.  January  4, 1915. 

For  value  received,  I  hereby  promise  to  pay 
to  the  Bellview  Hospital,  or  order.  One  Hun- 
dred and  Fifty  Dollars,  ninety  days  from  date. 
(Signed)    John  Richards.'* 
Richards  died  on  February  1, 1915,  and  his  executor 
refused  to  pay  the  note,  on  the  ground  that  it  was  a 
gift.    The  Bellview  Hospital  contended  that  the  note 
showed  that  it  was  given  for  value,  and  this  could  not 
be  denied.    Is  this  correct? 

BUUNa  OOITBT  CASE 

Small  vs,  Clewley,  Volume  62  Maine  Reports,  Page 
155. 
Small,  as  payee,  sues  Clewley,  the  executrix  of  the 
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maker  of  two  promissory  notes.  The  facts  of  the  case 
are  not  further  stated  in  the  report,  except  that  Clew- 
ley  defended  upon  the  ground  that  these  notes  were 
obtained  fraudulently  and  no  consideration  was  given. 
It  was  contended  by  Small  that  consideration  would  be 
presxmied  to  exist  until  the  party  liable,  by  a  prepon- 
derance of  the  evidence,  showed  that  there  was  no  con- 
sideration. 

Decision:  As  between  the  immediate  parties  to  a 
negotiable  instrument  it  is  said  that  consideration  is 
presumed.  That  is,  until  the  party  liable  raises  the 
question  of  lack  of  consideration,  and  introduces  some 
evidence  showing  this  fact,  the  other  party  is  under  no 
duty  to  prove  the  existence  of  consideration.  If  this  is 
done,  however,  the  claimant  or  person  suing  upon  the 
instrument,  must  prove  the  existence  of  consideration 
by  a  preponderance  of  evidence.  Since  Small  rested 
upon  the  presumption  of  consideration  after  the  ques- 
tion was  raised,  and  failed  to  produce  any  evidence 
showing  consideration,  he  cannot  recover. 

Mr.  Justice  Peters  said:  "In  a  note  to  the  case  of 
Commonwealth  vs,  McKie,  the  editors  clearly  express 
the  legal  proposition  in  this  way :  *  The  production  of 
a  note  written  by  defendant  containing  the  words 
** value  received'*  is  equivalent  to  proving  an  admis- 
sion of  his,  that  there  was  an  original  consideration 
for  the  note,  and  nothing  more.  It  is  a  prima  facie 
evidence  of  a  consideration,  sufficient  if  not  rebutted, 
to  maintain  the  plaintiff's  case.  But  to  hold  that  ad- 
mission in  the  note  of  a  consideration  therefore 
changes  the  burden  of  the  proof,  and  compels  the  de- 
fendant to  assume  it,  would  be  to  hold  that  such  an 
admission,  when  made  orally,  and  when  not  contained 
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in  the  instrument,  would  have  the  same  effect.'  " 
Judgment  was  given  for  Clewley. 

BULXNGLAW 

Story  Case  Answer 
The  words  "value  received, '^  though  generally  con- 
tained in  bills,  notes  and  checks,  are  inconsequential. 
Consideration  will  be  presumed  by  law,  notwithstand- 
ing the  fact  that  they  are  not  included  in  the  instru- 
ment; and  the  presumption  that  no  consideration 
existed  may  be  rebutted,  even  though  they  are  inserted 
in  the  bill.  The  contention  of  the  Bellview  Hospital,  in 
the  Story  Case,  is  not  correct. 


4.    Lack  of  Consideration  Cannot  Be  Raised  After  the 

Instrument  Has  Passed  to  a  Bona  Fide 

Purchaser 

STORY  CASE 

Francis  Lavery  represented  to  Gideon  Lanahan  that 
the  stock  of  the  Rio  Grande  Plantation  Company  was 
worth  $100  a  share.  In  reliance  on  this  statement, 
which  was  untrue,  Lanahan  purchased  ten  shares,  pay- 
ing $500  in  cash  and  giving  his  promissory  note  due  in 
three  months  for  $500.  Upon  receipt  of  the  note, 
Lavery  indorsed  it  to  the  Empire  Security  Company, 
who  paid  $450  for  it,  not  knowing  of  the  fraud  com- 
mitted upon  Lanahan. 

Lanahan  learned  of  the  fraud  and  when  the  note  was 
due,  refused  to  pay  anything,  on  the  ground  that  the 
consideration  was  fraudulent.  Is  this  a  good  defense 
against  the  Empire  Security  Company? 

RULING  COURT  CASE 

Perkins  vs.  Challis,  Volume  1  New  Hampshire  Be- 
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ports,  Page  254. 

One  Amos  Brewster  was  the  owner  of  a  patent  called 
**The  Farmer's  Spinner."  He  sold  it  to  Challis,  rep- 
resenting that  it  was  a  good  machine  and  well  worth 
the  money.  As  a  matter  of  fact,  the  patent  was  worth- 
less, and  Brewster  was  aware  of  this  when  he  sold  it. 
Challis  executed  a  note  to  Brewster  for  $125  in  pay- 
ment thereof.  This  note  Brewster  immediately  sold  to 
Perkins,  who  was  ignorant  that  the  machine  in  question 
was  worthless.  At  maturity  he  brought  suit  upon  it. 
Challis  contended  that  he  was  not  liable  upon  the  note, 
because  the  consideration  had  failed. 

Decision:  Failure  or  lack  of  consideration  may  be 
shown  between  the  immediate  parties  to  an  instru- 
ment, but  it  cannot  be  sho"VNTi  against  a  person  who 
purchases  before  maturity,  pays  value,  and  has  no 
notice  of  the  failure  or  lack  of  consideration.  Thus,  in 
this  case,  Perkins  may  recover,  since  he  paid  value  for 
the  note  before  maturity,  and  had  no  notice  of  the  lack 
or  failure  of  consideration.  Judgment  was  given  for 
Perkins. 

BULINGLAW 
Story  Case  Answer 

When  an  instrument  has  passed  into  the  hands  of  a 
bona  fide  purchaser  for  value,  lack  or  failure  of  con- 
sideration cannot  then  be  raised.  A  bona  fide  pur- 
chaser for  value  is  one  who  buys  the  instrument  before 
maturity,  who  pays  value  for  it,  and  has  no  notice  of 
tvuy  defect  in  the  instrument.  Since  it  is  the  purpose 
of  negotiable  instruments  to  serve  as  a  substitute  for 
money,  a  bona  fide  purchaser  is  the  very  person  that 
the  rales  of  commercial  law  are  designed  to  protect. 
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However,  it  is  clear  that  one  who  knows  of  a  defense, 
or  one  who  takes  an  instrument  without  paying  value 
for  it,  deserves  little  or  no  protection.  But  when  a 
person  pays  value  for  an  instrument,  and  has  no  notice 
or  knowledge  of  lack  of  consideration  between  prior 
parties,  it  is  the  policy  of  the  law  to  protect  him. 
Therefore,  in  the  Story  Case,  the  Empire  Security 
Company  can  collect  the  face  value  of  the  note. 


IV.    RIGHTS  AND  LIABILITIES  OF  THE 
PARTIES 

A.    The  Person  Primarily  Liable  Is  One  Who,  by  the 

Terms  of  the  Instrument,  Is  Absolutely 

Liable  to  Pay 

STORY  CASE 

Edward  Earl  delivered  the  following  instrument  to 
Albert  Lackner : 

**$100.  January  14, 1915. 

Pay  to  the  order  of  Albert  Lackner  in  thirty 
days,  one  hundred  dollars,  payable  at  the  Sec- 
ond National  Bank,  Chicago,  Illinois. 
To  Alfred  Kenna, 
34  Bond  Street,  (Signed) 

Chicago.  E  dwar d  E  arl. '  * 

When  this  bill  was  presented  to  Kenna,  he  wrote  on 
the  back  of  it :  ' '  Accepted — ^Alfred  Kenna.  * '  On  Feb- 
ruary 14, 1915,  Kenna  presented  himself  at  the  Second 
National  Bank,  ready  to  pay.  Lackner,  however,  did 
not  appear.  On  March  2, 1915,  Lackner  started  suit  on 
the  note  against  Kenna  wdthout  having  made  any  de- 
mand for  payment.  Can  Lackner  collect  on  the  instru- 
ment? 
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EUUNO  COTJET  CASE 

Farmers'  National  Bank  vs.  Vevner,  Volume  192 
Massachusetts  Reports,  Page  53L. 

yevner  executed  a  note,  payable  to  himself  or  order, 
on  demand.  The  note  was  dated  *'New  York  City, 
May  14,  1892,"  and  was  payable  at  the  office  of  Wil- 
son, Cobston,  and  Company,  Baltimore,  yevner  in- 
dorsed the  note  to  the  Farmers'  National  Bank.  With- 
out having  made  any  demand  for  payment  of  this  note, 
the  Farmers'  National  Bank  began  suit  against  Vevner 
as  maker.  Vevner  contended,  among  other  things,  that 
no  action  could  be  maintained  upon  this  note  because 
no  demand  was  made  for  its  payment  at  the  office  of 
Wilson,  Cobston,  and  Company,  in  Baltimore. 

Decision;  Both  the  maker  of  a  note  and  the  ac- 
ceptor of  a  bill  are  parties  of  primary  liability.  Each 
promises  subsequent  holders  that  he  will  pay  the  in- 
strument, according  to  its  terms  at  the  time  the  note 
was  made  or  the  bill  was  accepted.  Thus,  a  holder  is 
under  no  duty  to  present  for  payment,  but  at  maturity 
may  begin  suit  immediately.    Mr.  Justice  Morton  said : 

"It  is  settled  in  the  state,  both  at  common  law  and 
recently  by  statute  and  by  the  weight  of  authority  in 
this  country,  contrary  to  the  law  in  England,  that, 
where  a  note  or  bill  of  exchange  is  payable  at  a  par- 
ticular time  and  place,  no  demand  or  presentment  at 
the  place  named  is  necessary  in  order  to  entitle  the 
holder  to  maintain  an  action  upon  the  note  or  bill 
against  the  maker  or  acceptor.  We  see  no  valid  dis- 
tinction between  a  note  payable  on  time  at  a  particular 
place  and  a  note  payable  on  demand  at  a  particular 
place.  No  demand  is  necessar}^,  before  suit,  where  a 
note  is  payable  generally  on  demand,  and,  as  we  have 
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seen,  no  demand  is  necessary  when  a  note  is  payable 
on  time  at  a  particular  place,  and  it  seems  to  us  the 
fact  that  both  circumstances  are  found  in  the  same 
note  cannot  operate  to  change  the  rule  and  render  a 
demand  necessary  when  it  would  not  be  required." 
Judgment  was  given  for  Farmers '  National  Bank. 

EULING  LAW 
Story  Case  Answer 
In  respect  to  their  liability,  the  parties  to  a  negotia- 
ble instrument  are  classified  as  parties  of  primary 
liability  and  parties  of  secondary  liability.  A  party  of 
primary  liability  is  one  who  engages  or  promises  to 
pay  the  instrument,  according  to  its  tenor,  under  all 
circumstances.  Both  the  maker  of  a  promissory  note 
and  the  acceptor  of  a  bill  of  exchange  are  primary 
parties.  Since  they  engage  to  pay  at  all  events,  the 
holder  of  an  instrument  is  under  no  obligation  to  pre- 
sent it  for  payment  at  the  time  and  place  appointed,  in 
order  to  bring  suit  upon  the  same.  But,  if  the  instru- 
ment is  payable  at  a  stated  time  and  at  a  particular 
place,  if  the  party  of  primary  liability  is  ready  and 
willing  to  pay  the  instrument  at  the  time  and  place 
appointed,  his  readiness  and  willingness  constitute  a 
good  tender.  The  effect  of  tender  is  to  relieve  him 
of  interest  and  costs,  but  does  not  discharge  his  lia- 
bility on  the  instrument.  In  the  Story  Case,  Lackner 
can  collect  the  face  value  of  the  instrument  as  of  the 

day  it  was  due.  

B.  The  Party  of  Secondary  Liability  is  One  Who,  by  Terms 

of  the  Instrument,  Is  Required  to  Pay,  Provided 

Party  of  Primary  Liability  Does  Not  Pay 

STOEY  CASE 

Jacob  Hall  delivered  the  following  bill  of  exchange 
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to  Edward  Hilton: 

"$50.  February  2,  1915. 

Arthur  Knauf,  pay  to  Edward  Hilton,  or 
order,  fifty  dollars,  in  thirty  days  from  date. 
(Signed)    Jacob  Hall.' ^ 
Hilton  did  not  present  this  bill  for  acceptance,  but 
indorsed  it  to  Leo  Kramer.    Kramer  held  the  note  in 
his  possession  imtil  March  10,  1915.    When  he  pre- 
sented it  to  Knauf  for  payment,  the  latter  refused  to 
pay,  and  Kramer  then  learned  that  Knauf  was  not 
financially  responsible.    Kramer  now  looks  to  Edward 
Hilton  as  indorser  and  Jacob  Hall  as  drawer  for  pay- 
ment.   Have  these  two  a  good  defense  ? 

EUIilNG  COUKT  CASE 

Lenox  vs.  Cook,  Volume  8  Massachusetts  Reports, 
Page  460. 

Joseph  Cutler  of  Newburypoint,  Massachusetts, 
drew  a  bill  of  exchange  upon  Messrs.  Smith  &  Com- 
pany, merchants  in  Liverpool,  in  favor  of  Joseph 
Hooper,  payable  in  sixty  days  after  sight.  It  was  in- 
dorsed by  the  payee.  Hooper,  to  Cook,  and  by  Cook  to 
Lenox.  Lenox  immediately  sent  it  to  Liverpool  for 
acceptance  by  Messrs.  Smith  &  Company.  They  re- 
fused to  accept  it;  Lenox  protested  the  bill  for  non- 
payment, and  notice  of  dishonor  was  sent  as  soon  as 
possible  to  Cook.  Suit  was  brought  against  Cook  as 
indorser. 

Decision:  An  indorser  upon  a  bill  of  exchange  or 
a  promissory  note  is  kno'vsTi  as  a  party  of  secondary 
liability.  He  agrees  to  pay  the  bill  to  any  subsequent 
holder  who  has  exercised  due  diligence  in  seeking  to 
collect  it  from  the  party  of  primary  liability.    In  this 
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case,  when  Cook  indorsed  the  bill  to  Lenox  he  prom- 
ised to  pay,  unless  Messrs.  Smith  did  pay,  if  Lenox 
exercised  due  diligence.  The  evidence  showed  that  he 
exercised  due  diligence  and  he  is  entitled  to  sue  Cook 
immediately. 

By  the  court  it  was  said: 

''When  one  draws  a  bill  of  exchange,  he  thereby  en- 
gages that  the  drawee  shall  accept  the  bill  when  pre- 
sented for  acceptance,  as  well  as  that  the  drawee  shall 
pay  it,  when  duly  presented  for  payment  at  its  ma- 
turity. When  acceptance  is  refused  by  the  drawee,  a 
right  of  action  accrues  to  the  holder  after  due  notice. 
When  acceptance  has  been  refused,  he  is  not  bound  to 
wait  and  demand  payment  at  the  time  the  bill  falls  due, 
nor  to  protest  the  non-payment,  nor  to  retain  the  bill 
for  that  purpose ;  but  he  may  bring  his  action  against 
all  parties  liable,  immediately  upon  the  refusal  of  the 
drawee  to  accept. '  *    Judgment  was  given  for  Lenox. 

EUIilNG  LAW 
Story  Case  Answer 
A  party  of  secondary  liability  is  one  who  engages  or 
promises  to  pay  the  instrument,  in  case  the  party  of 
primary  liability  fails.  His  liability  is  not  absolute, 
but  is  conditional.  He  promises  to  pay,  if  due  dili- 
gence is  used  or  exercised  in  attempting  to  procure 
payment  from  the  party  of  primary  liability.  If  the 
holder  does  not  satisfy  this  condition  of  due  diligence, 
the  party  of  secondary  liability  is  discharged.  What 
constitutes  due  diligence  will  be  considered  more  in 
detail  hereafter.  In  the  Story  Case,  Kramer  did  not 
use  due  diligence  in  presenting  the  bill  when  it  was  due, 
and,  therefore,  he  cannot  now  hold  Hilton  and  Hall, 
parties  secondarily  liable. 
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C.    The  Liability  of  the  Maker  of  a  Note  Is  Primary 
1.    The  Maker  Promises  to  Pay  the  Note  According 

to  Its  Tenor 

STORY  CASE 

William  Lacey  purchased  five  shares  of  P.  and  S.  W. 
Railway  stock  from  Howard  Leonard  and  gave  him 
the  following  note  as  payment : 

*'$450.  December  14, 1914. 

I  promise  to  pay  to  Howard  Leonard,  or 
order,  four  hundred  and  fifty  dollars,  in 
thirty  days  from  date  at  the  Second  National 
Bank,  Chicago. 

(Signed)  William  Lacey." 
On  January  10,  1915,  Lacey  deposited  four  hundred 
and  fifty  dollars  in  the  Second  National  Bank,  with 
instructions  to  the  bank  to  pay  the  note  on  its  present- 
ment. Leonard  did  not  present  the  note  on  the  day  it 
was  due,  and  had  failed  to  present  it  by  February  1, 
1915,  when  the  government  closed  the  bank  for  in- 
solvency. Thereafter,  Leonard  tried  to  collect  from 
Lacey,  personally,  and  the  latter  refused  to  pay  more 
than  two  hundred  dollars,  the  amount  finally  allowed 
by  the  receiver  of  the  bank.  Leonard  contended  that 
the  face  value  of  the  note  was  due,  because  there  was 
no  duty  on  his  part  to  present  the  note  at  the  bank  as 
against  Lacey,  a  party  primarily  liable.  Is  this  cor- 
rect? 

RXJIiING  COURT  CASE 

Ripka  vs.  Pape,  Volume  5  Louisiana  Annual  Reports, 
Page  579. 

This  was  an  action  upon  three  promissory  notes, 
made  in  Pennsylvania.    Pape  was  maker  and  Ripka 
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was  payee,  or  the  one  to  whom  the  notes  were  payable. 
In  one  of  them  no  place  of  payment  is  designated ;  in 
the  other  two  there  was  the  expression  **  Payable  at 
the  Philadelphia  Bank."  It  was  neither  proved  nor 
stated  by  Eipka  that  any  of  the  notes  were  presented 
at  any  time  at  the  Philadelphia  Bank,  nor  to  the 
makers  anywhere  before  this  action  was  brought.  For 
Pape  it  was  argued  that  he  was  not  liable,  without 
proof  that  presentment  for  payment  was  made,  espe- 
cially since  in  two  of  the  three  notes  the  place  of  pay- 
ment was  designated. 

Decision:  The  liability  of  the  maker  of  a  note  is 
primary.  He  promises  absolutely  to  pay  the  instru- 
ment, according  to  its  tenor  as  made.  Consequently, 
a  holder  at  maturity  is  under  no  duty  to  present  for 
payment.  But  he  may  sue  immediately  upon  maturity 
of  the  instrument.  If,  however,  it  appears  that  the 
maker  had  funds  at  the  designated  place  of  payment, 
and  at  the  time  for  payment,  it  is  unfair  that  he  should 
have  to  pay  interest  after  maturity  and  the  costs  of  the 
action. 

Mr.  Justice  HideU  quotes  from  Mr.  Story's  work  on 
promissory  notes:  "The  received  doctrine  in  Amer- 
ica seems  to  be  this,  as  to  the  acceptor  of  a  bill  of  ex- 
change, and  the  maker  of  a  promissory  note,  payable 
at  a  bank  or  other  specified  place,  that  is,  that  no  pre- 
sentment or  demand  of  payment  need  be  made  at  the 
specified  place  on  the  day  when  the  bill  or  note  becomes 
due,  or  afterwards,  in  order  to  maintain  a  suit  against 
the  maker  or  acceptor ;  and,  of  course,  that  there  need 
be  no  averment  iu  the  declaration  in  any  suit  brought 
thereon,  or  any  proof  at  the  trial  of  any  such  present- 
ment or  demand.    But  that  the  omission  or  neglect  is 
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a  matter  of  defense  on  the  part  of  the  maker  or  ac- 
ceptor. If  maker  or  acceptor  had  funds  at  the  ap- 
pointed place,  at  the  time,  to  pay  the  bill  or  note,  and 
it  was  not  duly  presented,  he  will  in  the  suit  be  exon- 
erated: not  indeed  from  the  payment  of  the  principal 
sum,  but  from  payment  of  aU  damages  and  costs  in 
that  suit.  If  by  such  omission  or  neglect  of  present- 
ment and  demand,  he  has  sustained  any  loss  or  injury, 
as  if  the  biU  or  note  were  payable  at  a  bank,  and  the 
acceptor  or  maker  had  funds  there  at  the  time,  which 
have  been  lost  by  the  failure  of  the  bank,  then  and  in 
such  a  case,  the  acceptor  or  maker  will  be  exonerated 
from  liability  to  the  extent  of  the  loss  or  injury  so  sus- 
tained.'*    Judgment  was  given  for  Ripka. 

EULING  LAW 
Story  Case  Answer 
The  liability  of  a  maker  of  a  note  is  primary.  He 
undertakes  or  promises  to  pay  the  instrument  at  all 
events,  according  to  the  tenor  of  the  instrument.  Since 
he  is  a  party  of  primary  liability,  the  holder  of  an 
instrument,  in  order  to  bring  suit  thereon,  is  under  no 
obligation  to  make  a  presentment  for  payment.  How- 
ever, if  the  maker  was  ready  and  willing  at  the  time 
and  place  appointed  to  pay  the  note,  and  no  present- 
ment for  payment  was  made,  this  will  constitute  a 
good  tender.  Thereafter,  he  cannot  be  held  for  interest 
on  the  note ;  nor  can  he  be  held  for  the  costs  of  the  suit 
on  the  note.  Furthermore,  in  case  he  has  suffered  any 
damage  by  failure  of  the  holder  to  make  presentment 
for  payment,  he  may  maintain  this  by  way  of  defense 
to  an  action  upon  the  note.  Therefore,  in  the  Story 
Case,  Lacey  is  correct  and  Leonard  cannot  collect  more 
than  $200. 
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2.    The  Maker  Admits  the  Existence  of  the  Payee,  and 
His  Then  Capacity  to  Indorse 

STORY  CASE 

George  Lake  went  to  Hibernia,  Ulinois,  representing 
himself  as  the  agent  of  the  National  Auto  Speedway 
Corporation,  with  offices  in  New  York  and  Chicago. 
He  explained  to  Walter  Byron,  a  wealthy  citizen  of 
Hibernia,  the  great  value  of  the  stock  of  this  corpora- 
tion, which  planned  to  build  automobile  race  courses 
in  many  large  cities.  In  reliance  on  these  representa- 
tions, Byron  purchased  one  hundred  shares  of  stock  at 
ten  dollars  per  share,  giving  his  note  for  $800  as  fol- 
lows: 

**$800.  January  4, 1915. 

I  promise  to  pay  to  the  National  Auto 
Speedway  Corporation,  or  order,  eight  hun- 
dred dollars,  in  sixty  days  from  date. 

(Signed)  Walter  Byron." 
Lake  discounted  this  note  with  the  Hibernia  Loan 
and  Trust  Company  for  seven  hundred  dollars  by  in- 
dorsing the  name  of  the  Speedway  Company.  Before 
the  note  came  due,  Byron  learned  that  he  had  been 
swindled  and  that  the  National  Auto  Speedway  Cor- 
poration did  not  exist.  When  suit  was  brought  on  the 
note  by  the  bank,  Byron  tried  to  give  this  as  a  defense. 
Is  the  defense  effective  ? 

RUUNG  COURT  CASE 

Lane  vs.  Krehle,  Volume  22  Iowa  Reports,  Page  399. 

William  Henry  visited  Krekle  and  represented  that 
he,  Henry,  was  an  agent  for  V.  L.  Vanservens.  He 
told  Krekle  that  Vanservens  was  the  discoverer  and 
inventor  of  a  very  valuable  improvement  for  the  evap- 
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oration  of  sorghtun  and  was  the  owner  of  a  patent 
therefor;  that  he,  Henry,  was  selling  the  right  for 
Vanservens;  he  exhibited  a  model  and  sought  to  sell 
an  interest  in  the  patent  to  Krekle.  The  latter  agreed 
to  purchase  such  interest  and  gave  a  note  therefor  in 
the  following  form: 

**$150.  June  18. 

Three  months  after  date,  I,  Jacob  Krekle, 
promise  to  pay  V.  L.  Vanservens,  or  bearer, 
one  hundred  and  fifty  dollars,  for  value  re- 
ceived. (Signed)    Jacob  Krekle. '* 
Henry  indorsed  the  note,  as  agent  for  Vanservens, 
to  Holcomb,  and  Holcomb  indorsed  it  to  Lane.    When 
the  latter  presented  it  to  Krekle  for  payment,  it  was 
refused,  and,  thereupon,  Lane  sued  upon  the  note. 
Krekle  contended  that  he  was  not  liable  upon  this  note, 
because  there  was  no  payee;  that  there  was  no  such 
person  as  Vanservens ;  and  that  the  whole  transaction 
was  a  fraud  and  swindle. 

Decision :  The  maker  of  a  promissory  note  admits 
the  existence  of  a  payee  and  his  capacity  to  indorse  the 
note.  As  against  a  purchaser  for  value  without  notice 
of  such  defect,  the  maker  cannot  set  up  the  fact  that 
there  was  no  payee,  or  that  he  was  without  capacity  to 
indorse. 

Mr.  Justice  Dillon  said :  "Upon  reason  and  prin- 
ciple we  are  clear,  that,  if  Lane  is  a  bona  fide  holder 
for  value  and  without  notice,  the  fact  that  the  note  is 
made  payable  to  a  fictitious  person  is  no  defense.  In 
such  case,  Krekle  would  be  estopped,  as  against  Lane, 
from  setting  up  the  fact.  It  was  Krekle  who  made  the 
note.  By  making  it  payable  as  he  did,  he  affirmed  the 
existence  of  such  person  as  the  payee,  therein  named : 
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and  he  should  not,  against  a  person  ignorant  of  that 
fact,  who  may  reasonably  be  presumed  to  have  acted 
upon  the  part  of  that  fact  thus  represented,  be  al- 
lowed to  assert  the  contrary."  Judgment  was  given 
for  Lane. 

RULING  LAW 
Story  Case  Answer 
The  maker  of  a  promissory  note,  by  his  act  of 
drawing  it,  admits  the  existence  of  the  payee  and  his 
capacity  to  indorse  the  instrument.  If  the  maker 
draws  a  note,  payable  to  the  order  of  a  fictitious  per- 
son, or  to  the  order  of  a  person  who  is  incompetent  to 
indorse  it,  as  against  a  person  who  is  unaware  of  the 
non-existence  or  incompetency  of  the  payee,  he  cannot 
maintain  such  facts  in  order  to  relieve  himself  of  lia- 
bility upon  the  instrument.  Since,  by  his  act  of  draw- 
ing the  note,  he  virtually  affirms  to  any  one  who  may 
take  the  instrument  that  it  is  payable  to  a  competent 
and  existing  payee,  the  law  will  not  permit  him  to  dis- 
pute these  two  facts  as  against  one  who  bought  the 
instrument  in  ignorance  thereof.  Byron's  defense,  in 
the  Story  Case,  is  not  valid. 


D.    The  Liability  of  the  Drawer  of  a  Bill  Is  Secondary 

1.    The  Drawer  States  That  the  Drawee  Will  Accept  and 

Pay  the  Instrument 

STORY  CASE 

Theodore  Watson  explained  to  Timothy  Lane  that 
he  was  in  urgent  need  of  credit  to  the  extent  of  $2000, 
for  one  day's  time,  in  order  to  successfully  negotiate 
a  land  contract.  Watson  persuaded  Lane  to  deliver  to 
him  a  bill  of  exchange,  dra^Ti  upon  a  fictitious  person; 
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Watson  agreed  not  to  use  the  bill,  but  to  surrender  it 

to  Lane  on  the  following  day.    The  bill  was  as  follows : 

**$2000  December  27,  1914. 

Pay  to  Theodore  Watson,  or  order,  two 

thousand  dollars,  in  thirty  days  from  date,  for 

value  received. 

To  Western  Credit  and  Audit  Company, 
Sioux  City  Iowa. 

(Signed)  Timothy  Lane.'* 
Contrary  to  his  agreement,  Watson  indorsed  this 
bill  to  August  Froelick,  who  paid  $1600  for  the  instru- 
ment. When  Froelick  learned  that  the  Western  Credit 
and  Audit  Company  did  not  exist,  he  attempted  to  hold 
Lane.  The  latter  maintained  in  defense  that  the  bill 
was  given  without  consideration  and  that  it  was  void, 
since  it  was  drawn  upon  a  fictitious  person.  Is  this  a 
defense! 

BUUNO  COXTET  CASE 

Kent  vs.  Cummings,  Volume  44  Ohio  State  Reports, 
Page  796. 

Cummings  was  indebted  to  Kent  for  the  sum  of 
$3014.95.  Cummings  drew  a  bill  of  exchange  upon  An- 
drews, payable  to  Kent,  for  the  amount  above  men- 
tioned. It  was  agreed  that  this  bill  was  to  discharge 
Cummings.  Furthermore,  Kent  orally  agreed  that  he 
would  not  hold  Cummings  upon  this  bill  as  drawer, 
even  if  Andrews,  the  drawee,  did  not  pay.  Kent  took 
the  bill  and  exercised  due  diligence  in  presenting  it  to 
Andrews.  But  the  latter  refused  to  satisfy  the  obliga- 
tion. Thereupon,  Kent  brought  this  action  against 
Cummings  upon  the  bill.  Cummings  contended  that  he 
was  not  liable  as  drawer,  because  Kent  orally  agreed 
that  he  should  not  be  liable  as  drawer. 
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Decision :  A  drawer  of  a  bill  of  exchange  is  a  party 
of  secondary  liability.  He  promises  to  pay,  in  case  the 
drawee  does  not,  provided  the  holder  of  the  instrument 
takes  reasonable  steps  to  collect  from  the  party  of  i)ri- 
mary  liability,  the  acceptor.  Thus,  in  this  case,  Cum- 
mings  is  liable  as  drawer,  since  it  appeared  that  Kent 
did  exercise  due  diligence  in  his  endeavors  to  collect 
from  Andrews.  The  oral  agreement,  by  an  arbitrary 
rule  of  evidence,  cannot  be  shown.  This  rule  is  that  a 
written  contract  cannot  be  varied  by  parol  (oral)  evi- 
dence. 

Mr.  Chief  Justice  Owen  said:  "The  liability  as- 
sumed by  the  drawing  of  a  biU  is  clearly  recognized  by 
law.  The  mere  act  of  drawing  a  bill  imports  the  most 
certain  and  precise  contract,  for  presumed  adequate 
consideration,  that  the  bill  shall  be  accepted  and  paid, 
and  that  if  it  is  not,  the  drawer  will  pay  it.'*  How- 
ever, **it  is  a  firmly  settled  principle  that  parol  evi- 
dence of  an  oral  agreement  alleged  to  have  been  made 
at  the  time  of  the  drawing,  making  or  indorsing  of  a 
bill  or  note,  cannot  be  permitted  to  vary,  qualify  or 
contradict,  add  to  or  subtract  from,  the  absolute  terms 
of  the  contract.''    Judgment  was  given  for  Kent. 

EUUNG  LAW 
Story  Case  Answer 
The  drawer  of  a  bill  of  exchange  is  a  party  of  sec- 
ondary liability.  His  promise  to  pay  is  not  absolute, 
but  only  conditional.  He  engages  to  pay  the  instru- 
ment, provided  the  party  of  primary  liability  does  not 
satisfy  the  obligation,  after  due  diligence  has  been  ex- 
ercised by  the  holder  to  procure  payment.  He  prom- 
ises that  the  drawee — who  is  the  party  of  primary  lia- 
bility when  he  accepts — will  accept  the  instrument 
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when  properly  presented;  or  that  he  will  pay  it  when 
properly  presented.  If  the  drawee  does  not  accept,  or 
accepts  and  does  not  pay  at  the  proper  time,  the 
holder  of  the  bill,  after  giving  due  notice  to  the  drawer 
of  the  non-acceptance  or  non-payment  by  the  drawee 
or  acceptor,  may  hold  the  drawer  liable  for  the  amount 
named  in  the  bill.  The  alleged  defense  of  Lane,  in  the 
Story  Case,  is  not  effective. 


2.    The  Drawer  Promises  that  if  the  Drawee  Does  Not 

Accept  and  Pay  the  Instrument,  and  Proper  Notice 

Be  Given  to  the  Drawer,  He  Will  Pay 

STORY  CASE 

Hoxie  and  Smithson,  an  Illinois  firm  of  furniture 
manufacturers,  had  sent  a  representative  to  South 
America  who  had  sold  several  orders  there.  All  the 
buyers  had  agreed  to  pay  for  the  goods  in  ninety  days. 
In  order  to  make  the  settlement  over  this  great  dis- 
tance, as  well  as  to  get  an  immediate  benefit  from  the 
sale,  Hoxie  and  Smithson  drew  a  bill  of  exchange,  ad- 
dressed to  Hermanos  y  Cie,  Buena  Celaya.  This  bill 
they  made  payable  to  the  Manufacturers'  National 
Bank  of  Franklin,  which  advanced  to  them  the  amount 
of  its  face,  less  a  discount*  of  five  and  one-half  per  cent. 
The  bill  was  forwarded  by  the  Manufacturers'  Na- 
tional Bank  of  Franklin  to  the  Federal  Reserve  Bank 
of  the  Chicago  district,  as  a  deposit  of  the  Manufac- 
turers' bank.  It  was  conditionally  credited  to  the 
bank,  according  to  banking  custom,  and  was  sent  by 
the  Federal  Reserve  Bank  to  its  correspondent  in 
Buena  Celaya.  The  correspondent  there  presented  it  to 
Hermanos  y  Cie,  for  their  acceptance,  but  they  refused 
to  acknowledge  or  promise  to  pay  it.   At  the  expiration 
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of  the  ninety  days  it  was  again  presented,  and  Her- 
manos  y  Cie  refused  to  pay  it.  It  was  then  returned 
to  the  Federal  Reserve  Bank  of  Chicago,  where  the 
conditional  credit  of  the  Manufacturers'  Bank  was 
cancelled,  and  it  was  returned  to  that  bank.  That  bank 
at  once  notified  Hoxie  and  Smithson  of  the  dishonor  of 
their  bill,  and  then  brought  suit  against  them  for  the 
face  amount  of  the  bill. 

EULING  COURT  CASE 

Wood  vs,  Scurrells,  Volume  89  Illinois  Reports, 
Page  107. 

Osborn  held  a  judgment  against  Scurrells,  Caldwell, 
and  Baty.  One  AVood  proposed  to  Scurrells  that  if  he 
would  give  a  draft,  accepted  by  one  Habing,  for  the 
amount  of  the  execution,  Wood  would  release  ScurreUs 
and  Baty,  and  satisfy  the  judgment.  It  was  drawn  by 
Scurrells  and  accepted  by  Habing.  At  maturity,  the 
draft  was  presented  for  payment.  It  was  refused.  On 
the  same  day,  Scurrells  was  notified  of  its  dishonor. 
He  refused  to  pay  it,  and  this  suit  was  thereupon 
brought.  It  was  contended  by  Scurrells  that  he  was 
not  liable  upon  this  draft,  because  Wood  had  orally 
agreed  to  release  him  from  liability. 

Decision :  The  liability  of  a  drawer  of  a  bill  of  ex- 
change is  fixed  by  presenting  the  draft  on  the  day  of  its 
maturity,  and  notice  that  the  drawee  or  acceptor  re- 
fuses to  pay  it.  In  this  case  Wood  took  all  the  steps 
necessary  to  charge  Scurrells.  The  latter  is,  there- 
fore, liable  upon  this  draft.  The  oral  agreement  cannot 
be  shown  to  relieve  Scurrells  of  his  liability. 

Mr.  Justice  Walker  said ;  *  *  The  evidence  in  this  case 
shows  that  the  law  regulating  the  liability  of  parties 
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to  inland  bills  of  exchange  was  complied  with  by  the 
holder.  The  bill  was  properly  presented  and  accepted, 
and  was  on  the  day  of  maturity  presented  for  pay- 
ment, and  when  payment  was  refused,  notice  was  on 
the  same  day  duly  given  to  the  drawer.  His  liability 
was  thus  fixed  and  complete  under  law."  Judgment 
was  given  for  Woods. 

EXTLING  LAW 
Story  Case  Answer 

When  a  bill  of  exchange  is  drawn,  the  drawer  thereby 
promises  that  the  person,  on  whom  it  is  drawn,  will 
accept  and  pay  the  instrument  when  properly  pre- 
sented. He  also  promises  to  pay  the  instrument  him- 
self if  the  drawee  refuses  to  accept  or  pay  the  same, 
provided  he,  the  drawer,  has  been  given  due  notice  of 
the  failure  of  the  drawee  to  honor  the  instrument. 

The  advance  made  to  Hoxie  and  Smithson  by  the 
Manufacturers'  National  Bank  was  given  in  much 
more  reliance  upon  their  credit  thaii  upon  the  credit  of 
the  distant  and  unknown  drawees  of  the  bill.  Knowing 
that  Hoxie  and  Smithson  had  an  established  trade,  the 
bank  was  willing  to  assume  that  the  draft  represented 
an  actual  sale  of  goods  for  which  the  buyer  would  be 
willing  to  pay.  But  when,  for  some  undisclosed  reason, 
the  buyer  or  drawee  refused  to  pay,  the  holder  of  the 
draft  is  not  compelled  to  secure  the  payment  of  what 
is  really  the  drawer's  bill.  The  holder  may  give  notice 
of  the  dishonor  of  the  bill  of  exchange  and  then  resort 
to  the  parties  from  whom  he  bought  the  paper.  It 
was  the  contract  of  Hoxie  and  Smithson,  according  to 
business  usage,  that  they  would  pay  the  amount  of  this 
bill  of  exchange  if  Hermanos  y  Cie  did  not,  and  they 
may  be  sued  after  the  ninety  days  for  the  failure  to 
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pay,  or  they  might  have  been  sued  at  once,  for  the 
failure  of  the  drawees,  Hermanos  y  Cie,  to  accept  and 
promise  to  pay  the  bill  of  exchange. 


3.    The  Drawer  Admits  the  Existence  of  the  Payee  and  His 
Then  Capacity  to  Indorse  the  Instrument 

STOBY  CASE 

Martin  Peterson  rented  offices  in  a  building  man- 
aged as  part  of  "The  Estate  of  Martha  Spriggs/'  In 
payment  of  the  rent  for  one  month,  he  drew  a  bill  of 
exchange  upon  a  local  broker  against  whom  he  had  an 
account,  which  he  made  payable  to  "The  Estate  of 
Martha  Spriggs.'*  The  executor  of  the  estate  in- 
dorsed the  bill  in  the  exact  form  in  which  it  was  paya- 
ble, and  deposited  it  with  his  bank.  It  was  accepted 
by  the  broker,  and  was  then  sold  by  the  bank,  with  a 
great  quantity  of  other  commercial  paper,  to  a  private 
investor.  Carter.  At  maturity,  the  broker  was  insol- 
vent and  could  not  pay  the  bill.  Notice  was  given  to 
all  parties,  and  Carter  brought  suit  against  Peterson. 
Peterson  admitted  his  liability  as  drawer,  but  denied 
that  Carter  had  a  right  to  recover.  He  contended  that 
an  estate  was  not  a  legal  person,  so  that  the  bill  was 
void  for  want  of  a  payee,  or  that  even  if  valid,  it  had 
never  been  validly  transferred  for  want  of  a  valid  in- 
dorsement. 

EUUNG  COTTRT  CASE 

Grey  vs.  Cooper,  Volume  3  Douglas  Reports,  Page 
65. 

Cooper  drew  a  bill  of  exchange  payable  to  Walker. 
Walker  indorsed  the  bill  to  Halbrook,  and  from  him  it 
came  to  Grey.  Grey  presented  it  to  the  drawee,  who 
refused  to  accept  it.      Then  Grey,  at  maturity,  de- 
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manded  of  Cooper  that  he  pay  it.      Cooper  refused, 
and  this  action  was  brought  against  him  upon  the  bill. 

He  contended  that  he  was  not  liable,  because  Walker 
was  an  infant  when  the  bill  was  made  to  him,  and 
therefore  incompetent  to  pass  title  to  it. 

Decision :  A  drawer,  by  drawing  a  bill  of  exchange, 
admits  the  existence  of  a  payee  and  that  he  has  then 
the  capacity  to  indorse  the  instrument.  He  cannot, 
therefore,  be  heard  to  say  that  there  is  no  payee,  or 
that  the  payee  is  not  competent  to  indorse.  Accord- 
ingly, Grey  may  recover  of  Cooper  upon  this  bill. 

Lord  Mansfield  said:  **The  ground  on  which  the 
drawer  is  charged  is  that  he  drew  a  bill  by  which  he 
engaged  to  pay,  according  to  the  order  of  the  payee, 
whoever  that  payee  might  be.  He  might  give  the  in- 
fant an  authority  which  the  law  itself  does  not  give 
him,  in  the  same  manner  in  which  he  may  give  a  bill  to 
his  own  wife.  The  drawer  says,  *Let  anybody  trust 
the  payee  on  my  credit.'  "  Judgment  was  given  for 
Grey. 

RULING  LAW 

Story  Case  Answer 

The  drawer,  by  drawing  the  bill,  assures  every 
holder  thereof,  that  the  person  named  therein  as  payee 
is  an  actually  existing  person  and  has  capacity  to 
indorse  this  paper.  Accordingly,  if  he  draws  a  bill, 
payable  to  a  non-existing  person,  he  cannot  deny  this 
fact  as  against  one  who  purchased  the  instrument  in 
ignorance  of  such  fact.  For  the  same  reason  he  can- 
not escape  liability  on  the  ground  that  the  payee  is 
an  infant,  or  a  married  woman,  or  a  bankrupt,  who 
have  no  capacity,  ordinarily,  to  enter  into  contracts. 

If  Peterson  admits  that  he  drew  this  bill  payable  to 
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**The  Estate  of  Martha  Spriggs/'  it  is  not  open  to 
him  to  question  the  existence  of  such  a  person,  or  to 
deny  the  legal  capacity  of  that  payee  to  make  a  valid 
indorsement.  If  he  has  no  other  defense  to  the  bill, 
nor  to  Carter 's  right  to  enforce  it,  he  is  liable. 


E.    The  Liability  of  an  Acceptor 

1.    The  Acceptor  Promises  to  Pay  the  Instrument 

According  to  the  Tenor  of  His  Acceptance 

STOEY  CASE 

M.  Rodin,  a  purchasing  agent  for  the  French  Gov- 
ernment, bought  a  quantity  of  blankets  from  the  firm  of 
Massey  &  Company  and  gave  in  payment  a  bill  drawn 
by  him,  as  agent,  upon  Morgan  &  Company,  bankers, 
who  held  funds  for  the  French  Government.  It  was 
originally  payable  in  ninety  days,  but  Massey  and 
Company  fraudulently  altered  it  so  that  it  read  thirty 
days.  After  this  charge  they  discounted  it  with  a  note 
broker,  and  he  transferred  it  to  the  First  State  Bank 
of  Lowden.  It  was  forwarded  to  New  York  by  the  bank 
and  there  presented  to  and  accepted  by  Morgan  &  Com- 
pany. When  the  officials  of  the  French  Government 
were  notified  that  their  account  had  been  drawn 
against  by  a  thirty-day  bill,  they  at  once  investigated 
the  discrepancy,  and  notified  Morgan  &  Company  that 
the  bill  must  have  been  altered  after  its  issue.  Con- 
sequently, payment  at  the  end  of  the  thirty  days  was 
refused  by  Morgan  &■  Company,  on  the  ground  that 
there  had  been  a  forgery.  Morgan  &  Company  were 
sued  by  the  First  State  Bank  of  Lowden.  What  should 
be  the  result? 
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EUUNG  COUKT  CASE 

Bass  vs.  Clive,  Volume  4  Maule  and  Selwyn,  Page  13. 

Ellis,  alone,  was  conducting  a  business  under  the 

firm  name  of  Ellis,  Needham,  Jr.,  &  Company.     In 

the  course  of  his  business  he  drew  the  following  bill 

upon  Clive,  the  defendant  herein: 

**£380.  London,  February  25,  1914. 

Three    months    after,    pay    to    our    order, 
three  hundred  eighty  pounds,  value  received. 

Ellis,  Needham  Jr.  &  Co." 
**To  Mr.  T.  Clive." 
It  was  accepted  by  Clive.     Ellis  then  indorsed  it  and 
it  came  into  the  hands  of  Bass,  who  sues  upon  it  as 
if  it  were  made  by  several  persons  trading  under  the 
name  of  Ellis,  Needham  Jr.  &  Co. 

It  was  objected  by  Clive  that  the  action  was  im- 
properly brought,  because  it  should  have  been  declared 
against  one  person  only. 

Lord  Ellenborough  said:  "When  a  drawer,  on  pre- 
sentation, accepts  an  instrument  drawn  upon  him,  he 
promises  to  pay  it  according  to  its  tenor.  That  is,  he 
promises  to  pay  it  as  it  is  written.  In  this  case  the 
instrument  on  its  face,  as  accepted  by  Clive,  indicated 
that  it  was  drawn  by  several  persons.  This  he  cannot 
now  dispute." 

EUUNG  LAW 
Story  Case  Answer 
The  drawee  of  an  instrument  is  the  one  who  is 
ordered  by  the  drawer  to  pay  a  given  amount  to  the 
order  of  the  payee.  Until  he  accepts,  the  drawee  is 
under  no  liability  to  the  payee.  When  he  does  accept, 
he  becomes  the  party  primarily  liable  to  the  payee  and 
to  all  subsequent  holders.     He  imdertakes  or  prom- 
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ises  to  pay  the  instrument  according  to  the  tenor  of  his 
acceptance,  or  as  it  was  when,  and  in  the  manner  in 
which,  he  accepted.  The  liability  of  an  acceptor  is 
like  the  liability  of  the  maker  of  a  note.  It  follows, 
therefore,  that  the  holder  is  under  no  obligation  to 
present  the  instrument  for  payment,  if  it  has  previ- 
ously been  accepted,  but  he  may  bring  suit  immediately 
on  it.  But  the  readiness  and  willingness  of  the  acceptor 
to  pay,  at  the  time  and  place  of  payment,  constitutes 
a  good  tender.  This  will  relieve  him  of  the  duty  of 
paying  interest  thereafter;  and  he  will  not  be  liable 
for  the  costs  of  the  suit  upon  the  note;  and  if  any 
damage  results  from  the  failure  to  present  for  pay- 
ment, this  damage  must  be  borne  by  the  holder  and 
not  by  the  acceptor. 

Since  the  fraudulent  alteration  occurred  before  the 
bill  was  acquired  by  the  First  State  Bank,  and  before 
the  acceptance  by  Morgan  &  Company,  it  does  not  bar 
a  recovery  in  this  case.  Morgan  &  Company  gave 
its  promise  to  pay  in  thirty  days,  and  the  state  bank, 
in  reliance  on  this,  has  let  pass  all  the  action  which 
it  might  otherwise  have  taken,  if  Morgan  &  Company 
had  refused  to  accept.  Having  promised  the  bona  fide 
holders,  Morgan  &  Company  is  bound,  by  the  terms 
of  its  promise,  however  misguided  it  may  have  been 
in  making  it.  Morgan  &  Company  is  liable  for  the 
amount  of  the  biU  after  thirty  days. 


2.    The  Acceptor  Admits  the  Existence  of  the  Drawer,  the 

Genuineness  of  His  Signature,  and  His  Capacity  and 

Authority  to  Draw  the  Instrument 

8T0BY  CASE 

A  rogue  forged  the  name  of  Russell  Green  to  a 
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check  for  $847.72,  upon  the  Inland  Bank,  where  Green 
had  an  account.  The  check  was  indorsed  in  the  name 
of  the  payee,  and  bore  another  indorsement  when  it 
was  offered  to  The  Mammoth  Market  Company  by  one 
of  its  customers  in  payment  of  a  bill.  Before  taking 
it,  the  cashier  of  The  Mammoth  Market  Company  sent 
it  to  the  Inland  Bank  to  be  certified.  The  bank  marked 
it  accepted  and  the  cashier  of  the  market,  therefore, 
took  it  as  cash  from  the  customer.  When  he  later 
presented  it  to  the  bank  for  payment,  the  bank  refused, 
saying  that  it  had  discovered  that  the  signature  of  the 
drawer,  Kussell  Green,  was  a  forgery,  and  also  that 
the  account  of  Russell  Green  had  been  exhausted  by 
applying  the  balance  upon  a  debt  which  Green  owed  to 
the  bank.  The  Mammoth  Market  Company  brought 
suit  against  the  Inland  Bank  upon  the  acceptance  of 
the  check,  and  the  same  defenses  were  in  the  suit. 
"Who  should  recover? 

RUUNG  COURT  CASE 

National  Parh  Bank  vs.  Ninth  National  Bank  of 
New  York,  Volume  46  New  York  Reports,  Page  77. 

The  Rudgely  National  Bank  of  Springfield,  Illinois, 
on  March  25,  drew  a  bill  of  exchange  upon  the  National 
Park  Bank  for  $14.20.  It  was  payable  to  the  order  of 
Ely  Shirly,  and  delivered  to  him.  The  bill  was  sub- 
sequently altered  by  increasing  the  amount  to  $6,300, 
by  changing  the  name  of  the  payee  to  E.  G.  Fanchon, 
and  by  erasing  and  rewriting  the  name  of  William 
Bidgely,  Cashier.  The  bill  in  question  was  bought  in 
good  faith  by  the  Ninth  National  Bank  of  New  York. 
It  was  presented  to  National  Park  Bank,  and  $6,300 
paid  to  the  Ninth  National  Bank,  when  the  Park  bank 
discovered  the  alteration  and  forgery.     It  then  sued 
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to  recover  the  money.  It  contended  that  the  name  of 
the  drawer  was  forged  twice,  and  that  it  could  recover 
the  amoxmt,  as  money  paid  under  a  mistake  of  fact. 

Decision :  Acceptance  of  a  bill,  or  payment  thereof, 
by  the  acceptor  or  drawee,  is  an  admission,  which  he 
cannot  thereafter  dispute,  that  the  signature  of  the 
drawer  is  genuine,  that  he  had  the  capacity  and 
authority  to  draw  the  bill.  Thus,  the  Park  bank,  as 
against  a  bona  fide  holder  of  this  instrument,  is  bound 
by  it  as  it  stood  when  it  was  paid. 

Mr.  Justice  Allen  said:  "For  more  than  a  century 
it  has  been  held  and  decided  without  question,  that  it  is 
incumbent  upon  the  drawee  or  acceptor  of  a  bill  to  be 
satisfied  that  the  signature  of  the  drawer  is  genuine, 
that  he  is  presumed  to  know  the  handwriting  of  his 
correspondent;  and  if  he  accepts  or  pays  a  bill  to 
which  the  drawer  *s  name  has  been  forged,  he  is  bound 
by  the  act,  and  can  neither  repudiate  the  acceptance 
nor  recover  the  money  paid."  Judgment  was  given 
for  the  Ninth  National  Bank. 

EUUNGLAW 

Story  Case  Answer 
When  the  drawee  accepts  a  bill  drawn  upon  him,  or 
when  he  pays  it,  he  admits  the  existence  of  the  drawer ; 
he  admits  the  genuineness  of  the  signature  of  the 
drawer;  he  admits  that  the  drawer  had  authority  to 
draw  the  instrument.  It  foUows  that,  as  against  a 
subsequent  holder  for  value,  without  notice  of  any 
defect  in  title  to  the  instrument,  the  drawee  or  acceptor 
cannot  affirm  that  there  was  no  drawer;  nor  that  the 
signature  of  the  drawer  was  forged;  nor  that  the 
drawer  had  no  authority  to  draw  upon  him  for  that 
amount.     Thus,  if  A  forges  the  name  of  M  to  a  bill 
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drawn  upon  D,  and  this  is  passed  on  to  a  bona  fide 
purchaser  for  value,  who  presents  the  same  to  D  for 
payment,  and  payment  is  made,  D  cannot  recover  that 
money  because  the  name  of  M  was  forged.  When  he 
pays  the  instrument,  he  admits  the  genuineness  of  the 
signature  of  the  maker,  and  this  fact  he  cannot  deny 
as  against  a  bona  fide  holder  for  value  without  notice. 
Having  accepted  the  check  (which  is  really  a  bill  of 
exchange),  the  bank  is  now  precluded  from  maintain- 
ing these  defenses.  If  it  has  taken  the  account  in  pay- 
ment of  a  debt,  that  is  equivalent  to  terminating  the 
obligation  to  pay  checks  drawn  upon  it,  and  ter- 
minating the  authority  of  Green  to  draw  the  checks. 
But  the  lack  of  authority  must  be  asserted  when  the 
check  is  first  presented,  and  is  no  defense  after  accept- 
ance. Likewise,  the  forgery,  while  a  good  reason  for 
dishonoring  the  bill,  is  not  an  excuse  from  liability 
after  it  has  been  accepted.  The  casual  bearer  of  a 
bill  is  not  expected  to  know  the  signature  of  the 
drawer,  but  the  drawee,  who  must  look  to  the  drawer 
for  his  reimbursement  for  paying  the  bill,  is  expected 
to  know  his  signature.  Since  he  is  expected  to  know, 
his  acceptance  is  regarded  as  an  expression  as  to  its 
validity  and  may  be  relied  upon  by  other  persons. 
Therefore,  the  bank  must  pay  the  check,  even  though 
it  was  forged,  because  it  gave  its  promise  to  do  so. 
Likewise,  it  is  liable,  in  spite  of  the  lack  of  authority 
to  draw  upon  it. 


3.    The  Acceptor  Admits  the  Existence  of  the  Payee  and 

His  Then  Capacity  to  Indorse 

STORY  CASE 

In  the  days  of  slavery  in  the  United  States,  a 
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planter,  Carter  Kenyon,  sent  one  of  his  trusted  slaves 
to  Charleston  to  transact  various  business,  and  to  pro- 
vide him  with  the  necessary  expense  money  while 
there,  gave  him  the  following  bill  of  exchange,  drawn 
upon  a  cotton  buyer  in  that  city. 

*'$300.  September  28,  1854. 

Pay  to  Canaan  Lexington,  or  his  order,  the 
sum  of  three  hundred  dollars,  on  demand, 
value  received,  and  charge  same  to  my 
account. 

(Signed)    Carter  Kenyon." 
To 
Mr.  Kelsey  Dunham,  Broker, 
Charleston,  South  Carolina.'^ 
Dunham  had  bought  cotton  from  Kenyon  and  was 
very  ready  to  honor  his  draft.    As  the  negro  did  not 
want  the  money  at  once,  Dunham  accepted  the  bill  and 
it  was  later  cashed  in  the  city  of  Caneaan.    It  was 
presented  for  payment  by  the  First  Bank  of  Charles- 
ton, after  having  passed  through  several  indorsers. 
Dunham  refused  payment  and  was  sued  by  the  bank. 
He  pleaded  that  the  indorsement  by  Canaan  Lexing- 
ton was  void,  because  he  was  a  slave,  and  therefore 
that  the  bank  had  acquired  no  right  to  his  acceptance. 

EUUNG  COURT  CASE 

Eallifax  vs.  Lyle,  Volume  3  Exchequer  Reports, 
England,  Page  446. 

In  this  case,  it  seems  that  the  Governor  and  Com- 
pany of  Copper  Miners  in  England,  on  July  15,  drew 
a  bill  of  exchange  in  writing,  and  directed  the  same  to 
Lyle,  the  defendant  herein,  and  thereby  directed  him  to 
pay  to  the  order  of  the  said  Governor  and  Company  of 
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Copper  Miners  in  England  £2000.  This  bill  was  ac- 
cepted by  Lyle.  The  company,  although  without 
authority  as  a  corporation  to  do  so,  indorsed  this  pa- 
per to  Hallifax.  Hallif ax  now  sues  upon  it.  Lyle  con- 
tends that  he  is  not  liable  upon  this  instrument  because 
the  payee,  the  company,  had  no  corporate  capacity  to 
indorse,  and  therefore,  Hallifax  recovered  no  interest 
by  the  indorsement  and,  accordingly,  could  not  sue 
upon  the  bill. 

Decision :  A  drawer,  by  accepting  a  bill  of  exchange, 
admits  the  existence  of  a  competent  payee,  and  the 
capacity  of  the  payee  to  indorse.  The  acceptor  is 
bound  by  the  instrument,  notwithstanding  the  non-ex- 
istence of  a  payee,  or  his  incapacity  to  indorse. 

Mr.  Baron  Parke  said:  *'The  law  is  well  settled  by 
former  cases  that  the  acceptor  of  a  bill,  or  maker 
of  a  note,  payable  to  the  order  of  another,  cannot  be 
permitted  to  deny  the  authority  of  that  person  to  in- 
dorse. It  is,  in  truth,  a  contract  with  that  other  per- 
son, prima  facie  for  a  valuable  consideration,  to  pay 
to  his  order,  and  which  is  transferable  by  the  Law  Mer- 
chant.'*   Judgment  was  given  for  Lyle  in  this  case. 

EUUNG  LAW 
Story  Case  Answer 
A  drawee,  by  accepting  a  bill  of  exchange  drawn 
upon  him,  admits  the  existence  of  a  payee,  and  his 
capacity  to  indorse  the  instrument.  We  have  seen 
heretofore  that  the  maker  of  a  note  makes  the  same 
admissions  by  drawing  a  note.  The  acceptor  cannot 
assert  that  there  was  no  payee ;  by  his  acceptance  he 
virtually  contracts  with  all  subsequent  bona  fide 
holders,  without  notice,  that  there  is  a  payee ;  and  he 
also  contracts,  or  agrees,  not  only  that  there  is  an 
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actual  payee,  but  that  this  payee  has  the  capacity  to 
indorse  the  instrument.  This  principle  is  well  illus- 
trated in  the  court  case  of  Hallifax  vs.  Lyle;  there 
Lyle  accepted  a  bill  of  exchange  which  was  drawn  to 
the  order  of  a  corporation ;  the  corporation  was  with- 
out corporate  power  to  indorse  a  negotiable  instru- 
ment ;  but  the  corporation  transferred  the  instrument 
to  Hallifax ;  the  defendant  Lyle  contended  that  he  was 
not  liable,  because  the  corporation  had  no  power  to 
Indorse.  But  the  court  held  that  his  acceptance  was 
a  contract  with  all  bona  fide  holders  thereafter  that 
the  payee  did  have  power  to  indorse;  and  this  they 
could  not  thereafter  deny. 

Since  the  law  regarded  slaves  as  chattels  and  not  as 
persons,  the  contention  of  Dunham  was  in  its  essence 
sound.  But  it  had  become  immaterial  because  of  the 
acceptance,  which  amounted  to  a  conclusive  admission 
of  the  point.  As  the  payee  had  indorsed,  the  acceptor 
is  bound,  becaiise  he  can  not  deny  the  capacity.  The 
First  Bank  of  Charleston  should  recover. 


F.    The  Liability  of  the  Indorser  of  a  Bill  or  Note 
Is  Secondary 

1.    The  Indorser  Promises  that  the  Instrument  Will 

Be  Accepted  or  Paid 

STORY  CASE 

Nels  Axelson,  a  carpenter  employed  by  Frank  Brown- 
ing on  a  small  job,  was  paid  by  Browning  with  a  check 
for  $4.75.  Axelson  stopped  at  the  shoe  store  of  his 
friend,  Larson  Martin,  who  gave  him  money  for  the 
check.  Axelson  was  told  that  he  must  write  his  name 
on  the  back  of  the  check.    He  complied  with  this  re- 
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quest,  thinking  this  was  the  end  of  the  matter.  Martin 
carried  the  check  to  his  bank  the  next  day,  but  it  re- 
fused to  cash  the  check,  making  the  statement  that 
Browning  had  heavily  overdrawn  his  account.  Martin 
at  once  saw  Browning,  who  also  refused  to  pay  the 
check,  saying  that  he  had  no  money.  On  the  same  day, 
Martin  mailed  a  letter  to  Axelson,  telling  him  that  both 
the  bank  and  Browning  had  refused  to  pay  the  check, 
and  that  Martin  would  expect  him,  Axelson,  to  reim- 
burse him.  Axelson  became  angry,  asserting  that  he 
had  completed  the  work  and  received  only  what  he 
was  entitled  to,  and  would  not  return  anything  to  Mar- 
tin. Martin  brought  suit  against  Axelson.  Can  he  re- 
cover? 

EUUNG  COTJET  CASE 

McNeilly  vs.  PatcMn,  Volume  23  Missouri  Reports, 
Page  40.     Volume  66  American  Decisions,  Page  651. 

One  Clarkson  had  made  a  note  which  he  wished  to 
have  discounted  by  one  Thompson,  to  whom  he  owed 
money.  Patchin  had  indorsed  the  note  for  Clarkson 's 
accommodation,  but  Thompson  refused  to  discount, 
unless  Clarkson  secured  McNeilly 's  indorsement  also. 
Clarkson,  accordingly,  secured  McNeilly  ^s  indorse- 
ment to  follow  that  of  Patchin.  Both  knew  that  each 
was  an  accommodation  indorsee.  Thompson  dis- 
counted the  note,  but  it  was  not  paid  by  Clarkson  at 
maturity;  the  holder,  thereupon,  notified  McNeilly, 
who  was  compelled  to  pay  the  note.  He  then  sued 
Patchin,  his  prior  indorser. 

Patchin  contended  that  he  was  not  liable  to  Mc- 
Neilly because  he  was  a  mere  accommodation  indorser, 
which  fact  was  known  to  McNeilly  when  he  became 
indorser. 
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Decision:  The  liability  of  an  indorser  of  a  bill  or 
note  is  secondary;  that  is,  the  indorser  promises  his, 
and  every  subsequent  indorsee  before  maturity,  that 
he  will  pay  the  instrument,  if  due  diligence  is  exercised 
to  secure  payment  from  the  person  of  primary  liabil- 
ity. In  this  case,  due  diligence  was  exercised,  but  the 
maker  did  not  pay.  Consequently,  each  indorsee  who 
is  compelled  to  pay  it  may  recover  from  his  prior 
indorser.  McNeilly  is,  therefore,  entitled  to  recover 
the  amount  of  this  note  from  Patchin. 

Mr.  Justice  Eyland  said:  "The  first  indorser  un- 
dertakes that  the  maker  shall  pay  the  note,  or  that  he 
will  pay  it,  if  due  diligence  be  used,  for  him.  This 
undertaking  makes  him  responsible  to  every  holder, 
and  to  every  person  whose  name  is  on  the  note  subse- 
quent to  his  own,  and  who  has  been  compelled  to  pay 
the  amount.''    Judgment  for  McNeilly. 

BUUNG  LAW 
Story  Case  Answer 
An  indorser  of  a  negotiable  instrument  is  one  who, 
having  title  to  the  instrument,  passes  that  title  to  an- 
other person,  known  as  the  indorsee.  This  he  does  by 
writing  his  name  on  the  back  of  the  instrument,  either 
in  blank,  or  by  directing  payment  to  some  special  per- 
son. By  indorsing  the  instrument,  this  person,  the  in- 
dorser, becomes  a  party  of  secondary  liability.  He 
promises  his  indorsee  and  all  subsequent  indorsees, 
that  he  will  pay  the  same,  in  case  the  party  of  primary 
liability  does  not,  provided  due  diligence  is  exercised 
in  the  attempt  to  collect  from  the  party  of  primary 
liability.  He,  therefore,  engages  that  the  party  of  pri- 
mary liability  will  accept  and  pay  the  instrument  if 
properly  presented,  and  assumes  the  obligation  of  the 
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instrument,  in  case  the  party  of  primary  liability  dis- 
honors the  same. 

Martin  is  strictly  within  his  legal  rights  in  suing  Ax- 
elson.  Moreover,  it  is  the  natural  thing  that,  in  cash- 
ing the  check,  he  should  rely  more  fully  on  the  in- 
tegrity of  his  friend  Axelson  than  on  that  of  BroAvning, 
of  whom  he  may  never  have  heard.  The  law  makes 
this  reliance  effective,  because  the  transfer  of  the  in- 
strument also  imposes  a  liability  to  settle  for  it.  Writ- 
ing the  name  is  both  an  assignment  and  a  contract. 
The  formalities  of  presentment  and  notice  of  dishonor 
were  complied  with,  when  Martin  mailed  the  letter  to 
Axelson.  Axelson  is  liable  to  Martin  for  the  amount 
of  the  check,  with  legal  interest  from  the  day  that  it 
was  presented  and  should  have  been  paid.  Martin 
should  be  given  judgment. 


%    The  Indorser^s  Engagement  Is  Conditional 
STORY  CASE 

Henry  Heckman  required  money  for  his  business, 
and  applied  for  it  to  his  friends,  James  Waller  and 
George  Manton.  Neither  desired  to  make  the  advance 
alone,  and  Waller's  funds  were  temporarily  unavail- 
able. Therefore,  together,  they  made  the  following  ar- 
rangement to  assist  Heckman:  Waller  drew  a  bill 
upon  Manton,  payable  to  Heckman,  which  Manton  ac- 
cepted. It  thus  had  the  credit  of  both  the  men,  mth 
Manton  primarily  liable,  and,  as  their  credit  was  good 
in  their  town,  Heckman  easily  disposed  of  the  paper 
for  the  cash  he  needed.  Before  the  bill  matured,  both 
Manton  and  Waller  became  involved  in  matters  that 
made  it  inadvisable  for  the  holder  to  attempt  to  col- 
lect from  them.    At  maturity,  the  bill  was  held  by 


NEGOTIABLE   INSTEUMENTS     113 

Cragg,  an  investor  of  the  town,  who  knew  all  the  facts. 
He  did  not  present  the  bill  to  "Waller  or  Manton,  nor 
make  any  effort  to  enforce  the  acceptance  of  Manton. 
He  demanded  payment  from  Heckman,  and  when  it 
was  refused,  brought  suit.  Heckman  said  that  he 
should  not  be  held,  because  his  liability  as  an  indorser 
had  never  become  complete,  because  of  the  failure  by 
Cragg  to  present  to  the  acceptor  and  give  notice  of 
dishonor. 

BULING  COnBT  CASE 

Earner  vs.  Brainard,  Volume  7  Utah  245.  Volume 
12  Lawyers'  Reports  Annotated,  Page  434. 

The  Zion's  Savings  Bank  drew  a  bill  for  $6.50  on 
Eichards  &  Company  of  New  York,  payable  to  J.  S. 
Field.  Field  indorsed  it  to  Brainard  and  he  assigned 
it  to  Hamer  for  $500  in  cash  and  $100  due  on  a  real 
estate  transaction.  Before  it  was  assigned  to  Hamer 
it  appears  that  the  bill  had  been  raised  to  $600.  When 
it  was  presented  to  Zion's  Savings  Bank,  the  altera- 
tion w^as  discovered,  and  the  bank  refused  to  pay  it. 
Hamer  then  brought  this  action  against  Brainard  to 
recover  the  excess  amount,  $593.50. 

Brainard  contended  that  he  was  not  liable,  because 
he  had  not  been  given  notice  of  the  bank's  refusal  to 
pay  it. 

Decision:  An  indorser  of  a  forged  bill  is  liable  to 
the  indorsee  on  its  dishonor  without  proof  of  demand 
or  notice. 

Mr.  Chief  Justice  Zane  said:  "The  law  applicable 
to  the  facts  of  this  case  is  stated,  as  we  hold,  in  section 
669  a  and  b  Daniel,  Negotiable  Instruments.  The  in- 
dorser engages  (1)  that  the  bill  or  note  will  be  accepted 
or  paid,  as  the  case  may  be,  according  to  its  purport ; 
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but  this  engagement  is  conditional  upon  due  present- 
ment or  demand  and  notice;  he  also  engages  (2)  that 
it  is  in  every  respect  genuine;  (3)  that  it  is  the  valid 
instrument  it  purports  to  be;  (4)  that  the  ostensible 
parties  are  competent;  and  (5)  that  he  has  lawful  title 
to  it  and  the  right  to  indorse  it.  And  if  it  turns  out 
that  any  of  these  engagements  but  that  first  named  are 
not  fulfilled,  the  indorser  may  be  sued  for  a  recovery 
of  the  original  consideration  which  has  failed,  or  be 
held  liable  as  a  party  without  proof  of  demand  and 
notice." 

ETJUNG  LAW 
Story  Case  Answer 

When  a  person  indorses  a  negotiable  instrument,  he 
assumes  a  liability  in  respect  to  it,  but  he  does  not 
promise  to  pay  the  instrument  at  all  events.  He  en- 
gages to  pay,  only  under  certain  conditions.  The 
holder  of  the  instrument  must  first  use  due  diligence  in 
procuring  payment  from  the  party  of  primary  liability. 
If,  after  due  notice,  the  party  of  primary  liability  re- 
fuses to  accept  or  pay  the  instrument,  the  holder  must 
then  notify  the  indorser  of  this  failure ;  if  these  condi- 
tions are  performed,  then  the  holder  of  the  bill  may 
charge  the  indorser. 

In  the  Euling  Court  Case,  Brainard  was  not  sued 
upon  the  bill  as  an  instrument,  but  upon  his  obliga- 
tion as  the  seller  of  a  valuable  article,  that  it  was  gen- 
uinely what  it  purported  to  be.  Since  it  was  not  gen- 
uine, he  was  liable  without  regard  to  the  conduct  of  the 
other  parties  to  the  bill.  But  in  the  Story  Case,  Heck- 
man  was  sued  as  the  indorser  of  the  instrument  solely, 
and  would  not  ordinarily  be  liable  unless  the  principal 
parties  had  been  in  default.     His  obligation  as  in- 
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dorser  is  that  he  will  pay  to  the  holder  what  the  prom- 
ising parties  should  have  paid,  and  he  is  entitled  to 
have  it  shown  that  they  would  not  pay  in  the  regular 
way,  namely  by  proof  that  it  was  physically  presented 
to  them  on  the  day  of  maturity  with  an  actual  request 
for  payment.  He  is  further  entitled  to  prompt  notice 
of  their  refusal,  so  that  he  may  take  necessary  steps  to 
investigate  the  cause,  or  to  preserve  his  remedy  over 
against  them.  Lack  of  either  of  these  two  things  is  a 
defense  to  a  suit  upon  his  indorsement.  But  the  spe- 
cial situation  here  leads  to  a  different  result.  Where 
due  diligence  has  been  used  or  where  the  presentment 
and  notice  would  not  really  be  worth  anything  to  the 
indorser,  it  may,  in  certain  established  cases,  be  dis- 
pensed with.  Thus,  it  is  not  necessary  where  the 
drawee  is  known  to  the  indorser  to  be  fictitious  or  non- 
existent, so  that  he  could  not  accept  or  pay,  or  where 
the  paper  was  drawn  or  accepted  for  the  accommoda- 
tion of  the  indorser,  so  that  he  wUl  be  the  party  who  is 
finally  held  for  the  sum  in  the  end.  This  bill  was  for 
the  accommodation  of  Heckman,  so  that  if  Manton  paid 
it  Heckman  would  have  to  repay  him,  or  if  Heckman 
now  pays  it  he  would  have  no  recourse  against  him. 
This  is  the  absolute  reverse  of  the  usual  liabilities  be- 
tween the  parties,  and  is  sufficient  to  dispense  with  the 
ordinarily  required  procedure  of  presentment  and 
notice.     Cragg  can  recover  without  them. 


3.    The  Indorser  Promises  that  the  Instrument  Js  Valid 

as  It  Purports  to  Be 

STORY  CASE 

Matthews  arranged  with  three  of  his  associates  to 
secure  an  advance  of  money,  by  means  of  their  in- 


116    NEGOTIABLE  INSTRUMENTS 

dorsement  of  his  note.  He  made  the  note  payable  to 
them  and  signed  it,  and  then  went  to  them  for  their 
indorsements.  The  first  one  to  sign  was  Westenholz, 
and  when  he  indorsed  the  note,  it  was  payable  to  the 
three  payees.  The  second  one,  Lystrom,  failed  to  keep 
his  promise  as  to  the  arrangement  and  refused  to  in- 
dorse. Matthews  then  scratched  out  his  name  on  the 
face  of  the  note.  Thereafter,  it  was  indorsed  by  the 
third,  now  the  second,  payee,  Robinson.  Matthews 
took  the  note  to  his  bank  and  secured  the  amount  of  its 
face,  upon  the  strength  of  the  indorsements.  It  was 
sold  by  the  bank  to  Flood,  who  presented  it  to  all  the 
parties  at  its  maturity.  Failing  to  receive  payment, 
he  brought  suit  against  the  indorsers,  Westenholz  and 
Robinson,  who  were  financially  responsible.  Their  de- 
fense consisted  in  the  fact  that  the  marking  out  of 
Lystrom 's  name  after  the  execution  of  the  note  was  a 
material  alteration  which  rendered  it  void,  so  that 
they  could  not  be  held  liable  upon  it.  Is  this  defense 
effective  ? 

EXILING  COURT  CASE 

State  Bank  vs.  Fearing,  Volume  16  Pickering  Re- 
ports, Page  533.  Volume  28  American  Decisions, 
Page  265. 

Charles  Brown  made  a  note,  in  the  sum  of  $2000, 
payable  to  the  order  of  Thomas  Jackson.  The  name  of 
Thomas  Jackson  appeared  upon  the  back  of  the  note, 
indorsing  it  to  Fearing.  Fearing,  thereupon,  indorsed 
it  to  the  State  Bank,  which  discoimted  it  for  him. 
Brown  refused  to  pay  the  note.  After  notice  was 
given,  the  State  Bank  sued  Fearing  upon  his  indorse- 
ment. Fearing  contended  that  he  was  not  liable,  be- 
cause the  indorsement  of  Thomas  Jackson,  which  ap- 
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peared  upon  the  note,  was  forged. 

Decision:  A  person  who  indorses  a  negotiable  in- 
strument guarantees  the  ability  to  pay,  and  the  genu- 
ineness of  the  signature  of  all  prior  parties. 

Mr.  Chief  Justice  Shaw  said:  **The  peculiar  fea- 
tures of  this  action  are  that  the  plaintiff  claims  of  the 
second  indorser,.from  whom  they  immediately  took  the 
note.  The  question  is,  whether  the  forgery  of  the  in- 
dorsement of  the  name  of  a  prior  party  is  a  good 
defense  to  the  note;  and  the  court  is  of  the  opinion 
that  it  is  not.  In  general  it  is  not  necessary  for  the 
holder  to  prove  the  signature  of  any  party  prior  to  the 
party  whom  he  sues.  The  reason  seems  to  be  obvious 
that  the  party  defendant,  by  his  indorsement,  has  ad- 
mitted the  ability  and  the  signature  of  all  prior  parties. 
The  effect  of  the  engagement  of  the  indorser  is,  that  if 
the  prior  parties  do  not  pay  the  note  according  to  its 
tenor  upon  due  presentment,  upon  notice  to  him,  he 
will.''    Judgment  was  given  for  State  Bank. 

EUUNQ  LAW 
Story  Case  Answer 

An  indorser,  by  indorsing  a  bill  or  note,  promises 
that  the  instrument  is  valid  as  it  purports  to  be.  By 
the  indorsement,  as  between  him  and  his  indorsee,  a 
new  contract  arises ;  and  by  the  terms  of  this  new  con- 
tract, the  indorser  undertakes  to  assure  every  subse- 
quent holder  that  he  is  passing  a  genuine  note,  that 
the  names  of  none  of  the  parties  theretofore  are 
forged,  that  the  instrument  has  in  no  way  been  altered. 
Accordingly,  as  between  the  indorser  and  subsequent 
holders,  the  indorser  cannot  raise  anything  of  the  fore- 
going nature  by  way  of  defense,  when  sued  by  a  subse- 
quent party. 
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Since  the  note,  in  the  Ruling  Court  Case,  is  exactly 
the  same  note  upon  which  Fearing  wrote  his  name  as 
indorser,  he  will  be  held  liable  on  his  promise  to  pay- 
that  note,  regardless  of  defects  which  existed  in  it  at 
that  time.  So  also,  in  the  Story  Case,  Robinson,  who 
signed  a  note  with  two  payees,  will  be  held  liable  to  pay 
that  note.  But  Westenholz  indorsed  a  note  with  three 
payees,  and  it  was  changed  after  his  indorsement. 
Therefore  he  in  no  way  accepted,  waived,  or  warranted 
against  the  alteration,  and  as  it  was  one  which  changed 
his  obligation  in  a  material  way,  he  is  released  by  it. 
The  new  contract  of  the  indorser  covers  the  bill  as  it  is, 
not  as  it  may  be  made  subsequently  thereto.  Thus,  in 
the  Story  Case,  Flood  should  recover  against  Robin- 
son, but  not  against  Westenholz. 


4.    The  Indorser  Promises  that  the  Parties  to  the 

Instrument  Are  Competent 

STOBY  CASE 

The  city  of  Westvale  issued  a  series  of  bonds  in  the 
form  of  *'gold  notes'*  for  $1000  each,  payable  to  the 
order  of  the  holder  only  upon  special  indorsement  by 
him  and  registration  of  the  purchaser  in  the  books  kept 
for  that  purpose.  Interest  was  paid,  not  by  coupon 
payable  to  bearer,  as  is  often  done,  but  by  check  pay- 
able only  to  the  registered  owTier  of  the  note  or  bond. 
The  bonds  were  regarded  as  desirable  investments, 
and  had  a  wide  market  and  extensive  sale.  Because  of 
the  interest  provision,  an  indorsement  was  always 
made  upon  a  transfer  of  them,  and  most  of  them  bore 
many  names.  Shortly  before  the  end  of  the  five-year 
period  in  which  they  matured,  there  was  considerable 
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qnestion  raised  as  to  whether  the  city  had  the  power 
to  issue  these  bonds,  or  whether  it  had  exceeded  its 
borrowing  power.  At  maturity,  the  city  refused  to  pay 
them  for  this  reason,  and  a  test  case  was  carried 
through  to  the  Supreme  Court.  Pending  this  litiga- 
tion, Marvin,  the  holder  of  one  of  the  bonds,  brought 
suit  against  Litchfielder,  a  man  whose  name  appeared 
early  in  the  list  of  indorsers.  He  denied  that  he  could 
be  liable  as  indorser  if  the  bonds  were  never  legally 
issued,  and  claimed  that  he  never  sold  the  bonds,  but 
indorsed  them  to  his  son  as  a  gift,  so  that  he  was  not 
liable  upon  the  seller's  warranty  of  genuineness.  Who 
should  have  judgment? 

BUUNG  C0T7BT  CASE 

Bose  vs.  Edmunds,  Volume  51  New  Jersey  Law, 
Page  547.  Volume  14  American  State  Reports,  Page 
704. 

Allie  G.  Bemett,  a  married  woman,  executed  a  note 
in  the  sum  of  $100  to  Edmunds.  Edmunds  thereafter 
indorsed  it  to  Rose.  When  Rose  was  unable  to  collect 
the  amount  of  the  note  from  Allie  G.  Bernett,  he 
brought  suit  against  Mr.  Edmunds.  Edmunds  con- 
tended that  he  was  not  liable  upon  this  note,  because 
Allie  G.  Bernett  was  a  married  woman  and  herself  not 
competent  to  indorse  it. 

Decision :  An  indorser  of  a  note  promises  that  the 
parties  to  the  instrument  are  competent  and  this  fact 
he  is  not  permitted  to  deny  against  a  subsequent  pur- 
chaser. Mr.  Justice  Garrison  said:  "If,  however, 
we  regard  the  case  as  one  in  which  the  contract  of  the 
principal  is  open  to  the  defense  of  overture,  that  cir- 
cumstance wiU  not  inure  to  the  benefit  of  the  indorser. 
Such  a  defense  is  not  open  to  him.     The  defendant, 
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by  his  indorsement  of  the  note,  implicitly  guaranteed 
that  the  maker  was  competent  to  contract  in  the 
manner  in  which,  by  the  terms  of  the  paper,  she  pur- 
ported to  contract.^'     Judgment  was  given  for  Rose. 

EUUNG  LAW 
Story  Case  Answer 

As  stated  before,  an  indorsement  creates  a  new  con- 
tract between  the  indorser  and  his  indorsee  and  subse- 
quent holders.  We  have  just  seen  that  one  term  of  this 
contract  is  that  the  instrument  is  valid  as  it  purports 
to  be.  By  the  indorsement,  the  indorser  also  agrees, 
which  becomes  a  term  of  this  new  contract,  that  all 
prior  parties  are  competent.  This  agreement  extends 
to  his  immediate  indorsee  and  to  all  subsequent  holders 
of  the  instrument.  Accordingly,  he  cannot  maintain 
by  way  of  defense,  that  a  prior  party  was  an  infant, 
and,  therefore,  incapable  of  indorsing  the  instrument. 

As  seen  in  the  Ruling  Court  Case,  the  liability  of 
the  indorser  does  not  depend  upon  the  legal  validity 
of  the  paper  at  the  time  he  indorses  it.  Thus,  even  if 
the  city  exceeded  its  powers,  Litchfielder  is  liable.  This 
is  like  a  note  drawn  by  a  corporation  without  a  charter, 
or  by  an  agent  without  authority.  It  is  not  valid  as  a 
note,  but  when  adopted  by  an  indorsement,  it  fixes  by 
its  terms  the  liability  of  the  indorser.  The  indorse- 
ment is  in  effect  the  drawing  of  a  bill  reading  like  this : 
**Mr.  Maker  of  this  note.  Pay,  according  to  the  terms 
on  the  other  side,  to  my  indorsee  or  his  order.  In- 
dorser.'' Therefore,  if  for  any  reason  the  drawee  of 
the  alleged  bill  does  not  pay,  then  the  drawer  of  the 
bill,  the  indorser  of  the  note  or  bill,  must  pay.  In  the 
Story  Case,  the  city  did  not  pay,  because  of  an  alleged 
incapacity  to  contract  the  obligation.    Granting  that 
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the  incapacity  existed  as  claimed,  it  could  not  release 
the  indorser.  Likewise,  although  he  made  his  indorse- 
ment without  consideration,  he  intended  it  to  give 
credit  to  the  paper,  and  he  has  no  defense.  Marvin 
should  have  judgment. 


S:    The  Indorser  Promises  that  He  Has  Good  Title  to  the 
Instrument  and  the  Right  to  Indorse 

8T0BY  CASE 

/  Harvey  Wilkins  indorsed  to  Samuel  Strong,  as  se- 
curity for  money  borrowed  from  him,  a  note  made 
payable  to  a  Sarah  Hamilton  and  by  her  indorsed  to 
iWilkins.  When  Wilkins  did  not  repay  the  loan,  Strong 
brought  suit  upon  the  indorsement  of  the  note.  Wil- 
kins maintained  as  a  defense  that  he  never  had  title 
to  the  note,  because  the  indorsement  of  Sarah  Hamil- 
ton, under  the  law  of  Tennessee,  where  the  transaction 
occurred,  was  invalid,  because  she  was  a  married 
woman.    Is  this  a  valid  defense? 

BTTUNG  COUBT  CASE 

Waison  vs.  Cheshire,  18  Iowa  Reports,  Page  202. 
87  American  Decisions,  Page  382. 

John  Cheshire,  owner  of  certain  land^  sold  it  to 
Moore.  In  part  payment  of  the  land,  Moore  gave  to 
John  Cheshire  his  note.  Cheshire  transferred  this 
note  by  an  indorsement  without  recourse  to  Phillips. 
Phillips  likewise  indorsed  it  without  recourse  to  Wat- 
son. When  the  note  became  due,  Watson  presented  it 
to  Moore  for  payment.  It  then  appeared  that  Moore 
had  paid  to  Cheshire  all  due  in  respect  to  this  note. 
Watson  then  sued  Chesire,  upon  the  latter 's  indorse- 
ment. 
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Chesire  contended  that  he  was  not  liable  npon  his 
indorsement  because  he  had  indorsed  without  recourse. 

Mr.  Justice  Dillon  said :  **  The  accepted  doctrine  on 
this  subject  may  be  thus  stated:  Where  a  note  is 
transferred  without  recourse,  equally  as  when  it  is 
transferred  by  delivery  only,  the  transferor  is  ex- 
empted from  all  the  ordinary  responsibilities  which 
attach  to  such  a  transfer.  But  he  does  not,  unless 
such  is  the  agreement,  stand  free  from  all  obligations. 
Thus,  unless  otherwise  agreed,  he  warrants  that  the 
paper  so  transferred  is  genuine,  and  not  forged  or 
fictitious."  He  also  warrants  that  he  has  good  title 
to  the  instrument,  and  the  power  and  capacity  to 
indorse;  likewise,  that  the  instrument  has  not  been 
paid.  In  case  of  indorsement  without  recourse,  how- 
ever, these  warranties  exist  only  to  an  immediate 
indorsee.  Therefore,  Watson  should  have  sued 
Phillips.     Judgment  was  given  Cheshire. 

BULINQIiAW 

Story  Case  Answer 

When  once  a  person  indorses  a  negotiable  instru- 
ment, he  thereby  promises  and  agrees  with  the  person 
to  whom  he  indorses  it  that  he  has  good  title  to  it ;  that 
is,  he  agrees  to  make  good  any  loss  which  may  be  sus- 
tained by  his  indorsee,  due  to  any  defect  in  the  title 
which  he  has  passed.  If  he  had  no  title,  so  that  he 
was  able  to  pass  none  to  his  indorsee,  then  by  his  in- 
dorsement he  is  under  an  obligation  to  make  good  this 
loss.  By  his  indorsement,  he  likewise  promises  that  he 
has  the  right  and  power  to  make  the  indorsement.  He 
cannot  thereafter  maintain  his  lack  of  power  or  right 
to  indorse  as  against  one  to  whom  he  has  indorsed. 

Because  of  the  coverture  of  Sarah  Hamilton,  she 
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could  not  be  sued  on  her  indorsement  of  this  note. 
Therefore,  this  case  shows  strongly  the  justice  in  al- 
lowing the  holder  to  recover  of  the  indorser  in  spite 
of  his  lack  of  title  to  the  note.  Even  though  Wilkins 
was  never  the  owner  of  the  note,  he  did  secure  money 
from  Strong  upon  the  security  of  his  indorsement. 
Therefore,  he  should  be  held  liable  according  to  the 
terms  of  his  indorsement,  notwithstanding  the  lack  of 
capacity  in  the  prior  indorser.  His  defense  should  not 
be  allowed,  and  Strong  should  have  judgment. 


G.    The  Liability  of  api  Accommodation  Party 

Is  Secondeiry 

1.    An  Accommodation  Party  to  a  Bill  or  Note  Is  Liable 

to  a  Holder  for  Value 

8T0BY  CASE 

In  order  to  prevent  action  by  his  creditors  at  a  time 
when  he  was  temporarily  unable  to  meet  his  bills,  Mar- 
tin Graves  found  it  necessary  to  apply  to  his  friend, 
John  Bartlett,  for  assistance.  Bartlett  consented  to 
indorse  a  note  made  by  Graves,  payable  to  one  of  his 
creditors,  the  Minnising  Lumber  Company,  and  this 
note  was  given  to  the  lumber  company  upon  account. 
It  was  transferred  by  the  Minnising  Lumber  Company 
to  another  corporation  which  bought  out  all  the  busi- 
ness of  the  Minnising  Lumber  Company.  The  pur- 
chasing company,  the  Big  Stream  Company,  brought 
suit  upon  the  note  against  Bartlett,  the  accommodation 
indorser.  Bartlett  claimed  that  he  should  not  be  held 
liable  until  suit  had  been  first  brought  against  Graves, 
the  maker,  since  it  was  apparent  from  the  form  of  the 
note  that  it  had  never  been  held  by  Bartlett,  but  that 
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his  indorsement  was  merely  put  on  to  give  value  to  the 
note.  Is  the  Big  Stream  Company  entitled  to  recover 
in  spite  of  this  fact! 

BJnJNQ  COUET  CASE 

Grocers'  Batik  vs,  Penfield,  Volume  69  New  YorJc  Re- 
ports, Page  502. 

Penfield,  the  defendant  in  this  case,  made  and  exe- 
cuted two  notes  to  one  Truax,  for  the  latter 's  accommo- 
dation. That  is,  they  were  drawn  to  Truax,  but  he 
gave  no  consideration  for  them.  Truax  transferred 
them  to  the  Grocers  *  Bank  as  security  for  a  precedent 
debt.  Truax  did  not  pay  the  precedent  debt,  and  the 
bank  brought  suit  upon  the  two  notes  against  Penfield. 
the  accommodation  maker. 

His  defense  consisted  in  the  fact  that,  since  these 
were  only  accommodation  notes,  they  could  not  be  en- 
forced by  the  bank,  because  it  was  not  a  bona  fide  pur- 
chaser, not  having  paid  value  for  them. 

Decision :  As  between  the  accommodating  party  and 
the  party  accommodated,  such  a  note  cannot  be  en- 
forced, but  any  transferee  of  the  party  accommodated 
may  enforce.  In  this  case,  Truax  could  never  have  en- 
forced the  notes  against  Penfield,  but  the  bank,  who 
now  has  the  notes,  may  enforce  them,  even  though  it 
paid  no  value,  other  than  the  pre-existing  debt. 

Mr.  Justice  Rapallo  said  in  part:  "Whatever  con- 
fusion may  have  existed  upon  this  point,  we  think  that 
we  may  safely  say,  in  the  language  of  Professor  Par- 
sons, that  it  is  universally  conceded  that  the  holder  of 
an  accommodation  note,  without  restrictions  as  to  the 
mode  of  using  it,  may  transfer  it  either  in  payment,  or 
as  collateral  security  for  an  antecedent  debt,  and  the 
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maker  will  have  no  defense. '  *   Judgment  was  given  for 
the  Grocers'  Bank. 

ETTLINGLAW 
Story  Case  Answer 

In  the  words  of  the  Negotiable  Instruments  Law, 
which  is  a  codification  of  the  Law  Merchant,  *'an  ac- 
commodation party  is  one  who  has  signed  the  instru- 
ment as  maker,  drawer,  acceptor,  or  indorser,  without 
receiving  value  therefor,  and  for  the  purpose  of  lend- 
ing his  name  to  some  other  person."  As  between  the 
accommodation  party  and  the  party  accommodated, 
the  liability  of  the  accommodation  party  is  secondary ; 
that  is,  he  agrees  to  pay  the  instrument,  in  case  the 
accommodated  party  does  not.  The  accommodation 
party  is  liable  upon  such  instrument  to  a  holder  for 
value,  notwithstanding  such  holder  at  the  time  of  taking 
the  instrument  Jmew  him  to  be  only  an  accommodation 
party.  But,  in  case  the  accommodation  party  is  com- 
pelled to  pay,  he  has  an  action  to  recover  that  amount 
from  the  accommodated  party. 

Bartlett  is  an  accommodation  indorser.  Since  he  is 
not  the  payee,  yet  has  indorsed  before  it  was  issued 
apparent  that  he  signed  the  note  before  it  was  issued 
by  the  maker  and  that  he  was  never  a  holder  of  it.  He 
is,  therefore,  also  an  *' anomalous  indorser,"  and  it  is 
a  matter  of  business  practice  that  an  anomalous  in- 
dorsement is  generally  given  as  an  accommodation  to 
the  maker  or  to  the  payee,  to  enable  him  to  discount 
the  note.  But  because  it  is  put  there  for  that  purpose, 
it  must  impose  a  liability.  If  the  indorser  were  not 
liable,  his  name  would  not  add  credit  to  the  paper.  The 
first  taker  and  all  others  have  an  action  against  the 
anomalous  indorser;  therefore,  the  Big  Stream  Com- 
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pany  should  have  judgment  against  Bartlett. 


2.    A  Corporation  as  a  General  Rule  Cannot  Become  an 

Accommodation  Party 

STORY  CASE 

The  American  Box  Company  was  a  holding  company 
with  many  subsidiaries,  one  of  them  being  the  Nan- 
tasket  Paper  Mills.  To  relieve  a  very  pressing  need  of 
the  American  Box  Company,  the  directors  of  the  Nan- 
tasket  Paper  Mills  directed  the  execution  of  several 
notes  of  that  company,  for  $1,000  each,  payable  to  the 
order  of  the  American  Box  Company.  These  notes 
were  discounted  with  the  Bank  of  Providence,  and  the 
proceeds  used  by  the  box  company.  Suit  was  brought 
by  the  bank  against  the  paper  mills  company.  It 
pleaded  that  the  notes  were  for  accommodation  only 
and  were  therefore  beyond  its  corporate  powers.  The 
bank  defended  that  it  had  no  information  or  reason  to 
suspect  that  there  had  not  been  full  consideration  paid 
for  these  notes  by  the  American  Box  Company,  and 
that  it  was,  therefore  not  barred  by  the  defense  of  ac- 
commodation. But  upon  the  trial,  there  was  considera- 
ble evidence  to  the  effect  that  the  officials  of  the  bank 
knew  all  the  circumstances  surrounding  the  transac- 
tion and  discounted  the  notes  with  full  information  as 
to  the  absence  of  consideration.  What  should  be  the 
decision  of  the  court? 

EXJIiING  COUBT  CASE 

National  Batik  of  Republic  of  New  York  vs.  Young, 
Volume  5,  Cent.  New  Jersey  Reports,  Page  115. 

The  Dixon  Crucible  Company  was  incorporated  un- 
der the  laws  of  New  Jersey.     The  company  was 
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engaged  in  the  business  of  manufacturing,  buying,  sell- 
ing, and  dealing  in  crucibles,  pencils,  stove  polish,  and 
similar  articles.  The  firm  of  Fowler,  Crampton  and 
Company  were  importers  of  black  lead,  clay,  and  other 
articles  used  by  the  crucible  company  in  its  business. 
There  were  many  business  transactions  between  them, 
in  which  the  crucible  company  made  and  delivered  ne- 
gotiable paper  to  the  Fowler  and  Crampton  Company. 
In  addition  to  this,  the  crucible  company  signed  nu- 
merous notes  for  the  accommodation  of  the  other  com- 
pany. The  Crampton  company  carried  this  accommo- 
dation paper  to  the  National  Bank  of  the  Eepublic,  and 
it  was  discounted  there.  The  crucible  company  and 
the  Fowler,  Crampton  and  Company  both  failed. 
Yoimg  was  appointed  receiver  of  the  crucible  com- 
pany. The  National  Bank  now  asks  that  it  be  permit- 
ted to  present  these  notes  as  claims  against  the  insol- 
vent corporation.  It  was  contended  by  the  receiver, 
Young,  that  the  crucible  company  was  without  power 
to  sign  accommodation  paper,  and  that,  therefore,  these 
notes  should  not  be  admitted  as  claims. 

Mr.  Justice  Depue  said:  *'The  crucible  company, 
as  a  corporation  engaged  in  business,  has  implied 
power  to  make  negotiable  paper  for  use  within  the 
scope  of  its  business,  but  it  had  no  power,  express  or 
implied,  to  become  a  party  to  bills  or  notes  for  accom- 
modation of  others,  and  such  paper  is  valid  and  en- 
forceable only  in  the  hands  of  a  holder  taking  the  same 
before  maturity,  bona  fide,  and  without  notice.** 

It  was  held  that  the  National  Bank  of  the  Eepublic 
was  such  a  holder  in  good  faith,  without  notice,  and 
entitled  to  assert  its  claims  against  the  insolvent  cor- 
poration. 
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EUUNa  LAW 
Story  Case  Answer 

Corporations,  under  certain  circumstances,  have 
power  to  bind  themselves  by  negotiable  instruments. 
But  authority  is  never  implied,  by  virtue  of  which  a 
corporation  may  bind  itself  on  accommodation  paper 
for  others.  Such  authority  must  be  expressly  con- 
ferred, or  it  does  not  exist.  This  principle  applies, 
however,  only  to  those  who  know  of  the  fact  that  a 
given  instrument  was  made  by  the  corporation  for  the 
accommodation  of  another.  If  a  person  buys  a  nego- 
tiable instrument,  in  good  faith,  and  without  notice 
that  the  corporation  signed  as  an  accommodation 
party,  the  corporation  is  liable  as  in  any  other  case. 

If  accommodation  paper  is  made  by  an  individual, 
he  is  not  saved  from  liability  in  any  case,  because  of 
knowledge  on  the  part  of  purchasers  of  the  paper  that 
his  name  was  given  for  accommodation  merely.  There 
is  no  necessity  for  secrecy  in  selling  accommodation 
paper,  but  the  whole  transaction  may  be  open  and  dis- 
closed and  the  purchaser  does  not  lose  his  recourse 
against  the  acconunodation  party  thereby.  But  in  the 
case  of  corporations,  it  is  not  the  lack  of  consideration 
which  is  the  defense,  but  the  lack  of  authority.  The 
argument  is  that  there  is  no  corporate  power  to  incur 
a  liability  for  the  benefit  of  another — ^no  authority  to 
make  a  gift  of  the  company's  credit.  It  is  evident  that 
the  ordinary  corporation  does  not  have  this  power. 
But  if  there  is  no  reason  to  suspect  such  a  transaction, 
as  where  the  corporation  is  one  of  the  regular  parties 
to  the  instrument  and  not  an  anomalous  indorser,  the 
buyer  of  an  instrument  regular  on  its  face  is  not 
obliged  to  show  that  the  corporation  had  power  to  act 
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in  this  particular  transaction,  if  it  does  have  power  to 
execute  such  instruments  in  its  ordinary  business. 
Thus,  in  the  Story  Case,  as  the  evidence  indicates  that 
the  Bank  of  Providence  knew  of  the  relations  between 
the  two  companies  and  of  the  absence  of  the  considera- 
tion for  these  notes,  the  bank  is  therefore  not  entitled 
to  protection  against  the  lack  of  power  of  the  Nan- 
tasket  Paper  Mills  to  give  an  obligation  without  con- 
sideration, and  can  not  recover.  Judgment  should  be 
given  for  the  defendant,  the  paper  mills.  But,  in  the 
Ruling  Court  Case,  the  National  Bank  of  the  Republic 
had  no  knowledge  of  the  accommodation  and  was  pro- 
tected in  its  reliance  on  the  validity  of  the  instrument. 


3.    A  Partner  Has  No  Implied  Power  or  Authority  to 
Bind  the  Firm  as  an  Accommodation  Party 

STOET  CASE 

Percy  Halloway,  a  partner  in  the  wholesale  glove 
business  with  Harrison  Marley,  indorsed  the  firm  name 
of  Marley  &  Halloway  upon  a  note  which  his  son, 
Frank  Halloway,  had  made,  payable  to  a  creditor  of 
his.  It  was  indorsed  by  the  creditor,  and  was  held  at 
maturity  by  the  Sampson  Construction  Company.  Suit 
was  brought  against  the  firm  of  Marley  &  Halloway. 
Liability  was  denied  on  the  ground  that  a  partner 
could  not  bind  the  firm  by  an  accommodation  indorse- 
ment. Sampson  Construction  Company  made  its  de- 
fense by  the  production  of  a  letter  written  by  Marley 
to  Halloway,  telling  him  that  he  believed  in  the  boy 
Frank  Halloway  and  giving  his  permission  to  have  the 
firm  name  indorsed  upon  his  notes  up  to  a  limited 
amount  (which  did  not  exceed  the  amount  of  this  note). 
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Does  this  letter  affect  the  situation,  and  is  the  firm  lia- 
ble upon  the  indorsement? 

EUUNG  COURT  CASE 

Fielder  vs.  Lahens,  Volume  2  Ahhot's  Decisions  of 
the  New  York  Court  of  Appeals,  Page  111. 

Pierre  Lahens,  Edward  Lahens,  Edward  Gaudard, 
and  Louis  Lahens,  were  company-partners  in  mercan- 
tile business  in  Havre,  France,  and  also  in  the  city  of 
New  York  under  the  firm  name  of  J.  Lahens  &  Com- 
pany. Louis  Lahens  was  the  only  one  of  the  partners 
who  was  in  the  United  States.  One  Alexander  Caselli 
drew  certain  notes,  which  Louis  Lahens  indorsed  in  the 
name  of  J.  Lahens  &  Company  for  the  accommodation 
of  Caselli,  but  no  consideration  was  received  by  J. 
Lahens  &  Company  for  them.  After  Louis  Lahens  in- 
dorsed them,  they  were  returned  to  Caselli,  who  in- 
dorsed them  over  to  Fielden,  the  plaintiff  in  this  case. 
When  the  notes  were  not  paid  by  Caselli,  an  action  was 
brought  against  the  partnership  of  J.  Lahens  &  Com- 
pany. It  was  contended  that  the  partnership  was  not 
liable  upon  these  accommodation  notes,  because  they 
were  given  without  authority. 

Decision:  It  is  no  part  of  partnership  business  to 
sign  or  indorse  accommodation  paper,  so  a  partner  has 
no  implied  authority  to  bind  the  firm  by  such  paper. 
Therefore,  when  a  person  takes  accommodation  paper 
of  a  partnership,  knowing  it  to  be  such,  he  must  show 
that  it  was  authorized  by  the  partners.  In  this  case, 
Fielden  had  notice  that  this  was  accommodation  paper, 
and,  therefore,  cannot  recover  upon  these  notes  against 
the  firm. 

Mr.  Justice  J.  M.  Parker,  who  delivered  the  opinion 
of  the  court,  said  in  part:    "The  note  being  held  by 
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the  maker,  and  put  into  circulation  by  him,  in  his  ovm 
business,  and  for  his  own  advantage,  is  evidence  to  the 
party  taking  that  whatever  indorsement  may  be  upon 
it  was  made  for  the  maker 's  benefit,  and  not  in  the  or- 
dinary course  of  business;  for  in  the  ordinary  course 
of  business  it  would  have  passed  from  the  maker  to  the 
payee  and  indorsed.  The  party,  therefore,  receiving  it 
from  the  maker,  in  payment  of  the  maker's  debts,  as- 
sumes the  risk  of  being  able  to  show  that  the  indorse- 
ment was  in  the  usual  course  of  business,  and  that  the 
partners  all  consented  to  the  act  of  the  one  who  made 
the  indorsement."  Judgment  was  that  no  recovery 
could  be  had  against  the  partnership  of  J.  Lahens  & 
Company. 

EUUNGLAW 

Story  Case  Answer 

A  member  of  a  partnership  has  no  implied  power  to 
bind  the  firm,  by  signing  a  negotiable  instrument  for 
the  accommodation  of  some  third  party.  It  is  said  that 
it  is  no  part  of  the  business  of  a  partnership  to  act  as 
accommodation  party  for  the  benefit  of  strangers.  It 
is  evident,  then,  that  a  person  who  takes  a  negotiable 
instrument,  upon  which  the  name  of  a  firm  appears  as 
an  accommodation  party,  and  such  fact  is  known  to  the 
person  taking  it,  he  assumes  a  risk.  He  must  show 
that  the  accommodation  signature  was  authorized  by 
the  firm.  But  a  bona  fide  purchaser  of  a  negotiable 
instrument,  who  does  not  know  that  the  name  of  the 
firm  appears  as  an  accommodation  party,  does  not  take 
an  instrument  at  his  peril.  He  may  enforce  the  paper 
even  though  it  appears  that  the  accommodation  signa- 
ture of  the  firm  was  unauthorized. 

Since  the  firm  of  Marley  &  Halloway  was  an  anoma- 
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Ions  indorser,  the  Sampson  Construction  Company- 
had  notice  that  it  was  an  accommodation  party.  As 
pointed  out  in  the  last  case,  this  knowledge  or  notice 
would  not  prevent  a  recovery  in  the  case  of  an  indi- 
vidual accommodation  party,  but  again  there  is  a  ques- 
tion of  authority  when  the  accommodation  party  is  a 
partnership.  Unlike  the  corporation,  it  is  not  a  matter 
of  power,  because  a  partner  can  do  everything  the  firm 
agreement  permits.  But  the  ordinary  partnership  car- 
ries authority  only  to  conduct  the  business  of  the  firm, 
and  giving  accommodation  paper  is  not  a  customary 
incident  of  a  business  carried  on  for  profit.  But  if  all 
the  partners  consent  to  the  unusual  transaction,  there 
is  no  reason  to  restrict  their  liability.  The  Sampson 
Construction  Company  took  the  note  at  its  risk,  but 
if  it  was  at  the  same  time  put  in  possession  of  the 
letter,  there  was  very  little  risk  involved.  Halloway 
performed  the  act  of  signing  the  firm  name,  and  Mar- 
ley  expressly  authorized  it  to  be  done,  in  writing. 
There  is,  therefore,  clear  proof  that  both  partners 
sanctioned  the  obligation,  and  it  can  be  enforced 
against  the  firm.  Judgment  should  be  given  for  the 
Sampson  Construction  Company. 


4.    An  Accommodation  Party  Is  Not  Liable  When  the 

Credit  Extended  Has  Been  Diverted 

STORY  CASE 

A  note  made  by  James  Hackett  was  held  by  the  In- 
land Bank  at  its  maturity.  Hackett  had  induced  his 
friend,  Gerrard  Walton,  to  make  a  note  in  his  name, 
payable  to  Hackett,  with  which  to  discharge  the  first 
note  held  by  the  bank.  Walton  informed  the  bank  by 
letter  of  his  intention,  and  the  organization  agreed  to 
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accept  the  new  note  and  fuUy  release  Hackett.  Instead 
of  carrying  out  this  plan,  the  Inland  Bank  yielded  to 
the  persuasions  of  Hackett  to  advance  cash  to  him 
upon  Walton's  note  and  to  extend  the  note  of  Hackett 
for  a  new  term.  Because  his  note  was  not  used  for  the 
purpose  for  which  it  had  been  issued,  Walton  refused 
to  pay  at  its  maturity.  Suit  was  brought  by  the 
bank,  but  Walton  pleaded  that  the  bank,  having  full 
knowledge  of  his  purpose  in  signing  the  note  without 
consideration,  could  not  participate  in  defeating  that 
purpose,  and  still  hold  him  responsible.  Can  the  bank 
recover? 

BULINa  OOUBT  CASE 

Goddard  vs.  Kimball,  Volume  6  Gushing,  Massachu- 
setts Reports,  Page  469. 

Brown  was  liable  as  indorser  upon  a  note.  He  de- 
sired Kimball  to  take  up  this  note.  He  refused,  but 
agreed  to  indorse  a  note  for  his  friend's  accommoda- 
tion, which  was  to  be  used  by  Brown  in  the  payment 
of  the  first  note.  Brown  then  made  the  note,  which 
Kimball  indorsed  for  his  accommodation.  Brown  in- 
dorsed this  note  to  Goddard  as  collateral  security  for 
a  debt  owed  by  Brown  to  Goddard,  instead  of  taking 
up  the  first  note.  The  latter  was  ignorant  of  the  fact 
that  it  was  an  accommodation  note.  When  it  matured, 
Goddard  sought  to  collect  from  Brown  on  it,  but 
Brown  was  insolvent  and  unable  to  pay  it.  Thereupon, 
Goddard  sued  Kimball  as  indorser.  Kimball  con- 
tended that  he  was  not  liable  upon  it,  because  the  note 
was  an  accommodation  note  and  had  not  been  used  for 
the  purpose  for  which  it  was  given. 

Mr.  Chief  Justice  Shaw,  who  delivered  the  opinion 
of  the  court,  said  in  part:   "An  indorser  of  an  accom- 
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modation  note,  passed  by  indorsement  to  a  bona  fide 
holder,  in  due  course  of  business,  is  effectually  bound 
to  all  liability  to  which,  by  law,  the  indorser  of  a  busi- 
ness note  is  liable.  He  stipulates  to  take  on  himself 
the  qualified  obligation  of  one  who  indorses  and  puts 
in  circulation  a  note  taken  by  himself  for  value  in  the 
course  of  business.  If  an  accommodation  note  is  ob- 
tained from  another  by  fraud,  deception,  or  false  prac- 
tices, or  having  been  obtained  for  one  purpose  is 
fraudulently  misapplied  to  another,  and  it  is  nego- 
tiated to  one  even  for  value,  with  full  notice  of  the 
fraud  in  obtaining  or  misusing  it,  he  cannot  recover; 
he  is  not  a  bona  fide  holder ;  an  attempt  to  recover  it 
would  make  him  a  partaker  in  the  fraud ;  and  the  same 
would  be  true  of  a  business  note."  Judgment  was 
given  for  Goddard,  in  accordance  with  the  principles 
just  laid  down. 

EUUNG  LAW 
Story  Case  Answer 

"When  a  person  signs  an  instrument  for  the  accom- 
modation of  another,  it  is,  as  we  have  seen,  merely  a 
way  by  which  he  thereby  lends  his  credit  to  the  party 
whom  he  accommodates.  Accordingly,  the  accommo- 
dation party  has  the  right  to  stipulate  the  conditions 
upon  which  the  credit  is  to  be  used,  or  the  manner  in 
which  it  is  used;  if  this  paper  is  then  used  for  other 
purposes,  or  in  another  manner,  and  the  person  re- 
ceiving it  is  aware  of  the  fact,  he  may  not  hold  the 
accommodation  party.  The  credit  having  been  un- 
authorizedly  diverted,  the  accommodation  party  is  dis- 
charged as  to  one  who  knows  of  the  diversion  of  the 
credit.    A  person,  however,  who  receives  the  instru- 
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ment,  ignorant  of  this  diversion,  may  still  hold  the  ac- 
commodation party. 

The  Inland  Bank  knew  that  Walton  had  given  this 
accommodation  to  Hackett  solely  to  reduce  his  indebt- 
edness. When  it  was  used  for  extending  his  opera- 
tions, with  the  indebtedness  continuing  undiminished, 
it  was  diverted  from  the  maker's  plan.  This  diversion 
would  not  be  a  defense  against  an  innocent  purchaser, 
but  is  conclusive  against  one  who  knew  of  it  and  as- 
sisted in  its  accomplishment.  Walton  is  not  liable  to 
the  Inland  Bank,  because  it  did  not  carry  out  the  un- 
derstanding with  him. 


V.  PRESENTMENT  AND  ACCEPTANCE 

A.     Presentment  Is  Necessary  in  Accordance  With  the 
Contract  of  the  Parties  Secondarily  Liable. 

1.     Drawer's  Contract 

a.     Drawer  Will  Pay  if  the  Drawee  Does  Not  Accept, 

and  He  Is  Duly  Notified  of  that  Fact 

STORY  CASE 

A  bill,  payable  in  ninety  days  to  Hertzog  &  Kranz, 
was  drawn  upon  Bertrand  Frankton  by  the  Wiltshire 
Fabric  Company,  of  whom  he  bought  supplies.  It  was 
presented  a  few  days  after  it  was  drawn,  but  instead 
of  accepting  it,  Frankton  became  indignant  that  his  ac- 
count had  been  drawn  upon.  Instead  of  notifying  the 
drawer,  Hertzog  &  Kranz,  thinking  that  it  could  be  ex- 
plained to  Frankton  that  the  draft  was  not  a  *'dun" 
nor  a  reflection  upon  his  credit,  kept  the  bill  for  a  week 
and  then  presented  it  again.  Frankton,  however,  could 
not  be  placated  and  the  holders  were  forced  to  look  to 
the  drawer  for  their  remedy.     Within  twenty-four 


136    NEGOTIABLE   INSTRUMENTS 

hours  of  this  second  presentment,  notice  of  Frankton's 
refusal  to  accept  was  sent  to  the  Wiltshire  Fabric  Com- 
pany. In  the  meantime,  Frankton  had  written  to  them 
of  the  first  request  for  acceptance,  and  they  claimed 
that  the  failure  to  duly  notify  them  of  this  discharged 
them  entirely  upon  the  bill,  so  that  they  were  not  liable 
for  the  second  presentment  and  dishonor.  Suit  was 
brought  without  any  further  presentment  to  Frankton 
when  the  bill  matured.  Is  the  Wiltshire  Fabric  Com- 
pany liable? 

RULING  COURT  CASE 

Aymar  vs.  Sheldon,  Volume  12  Wendell,  New  Yorh 
Reports,  Page  439.  Volume  27  American  Decisions, 
Page  137. 

A  bill  was  drawn  in  France  to  the  order  of  Sheldon. 
It  was  drawn  upon  a  certain  person  residing  at  Bor- 
deaux. By  Sheldon  it  was  indorsed,  in  New  York,  to 
Aymar.  Aymar  presented  the  bill  to  the  drawee  in 
France  for  acceptance,  but  he  refused  to  accept  it.  He 
then  brings  this  action  against  Sheldon,  his  indorser, 
to  recover  from  him.  Sheldon  contended  that  he  was 
not  liable  upon  the  bill  because,  by  the  law  of  France, 
where  the  bill  was  drawn,  a  negotiable  instrument 
must  be  presented  for  acceptance  and  again  for  pay- 
ment before  a  person  of  secondary  liability  can  be 
charged  upon  it. 

Mr.  Justice  Nelson,  who  delivered  the  opinion  of  the 
court,  said  in  part :  '  *  The  contract  of  indorsement  was 
made  in  this  case,  and  the  execution  of  it  contemplated 
by  the  parties  in  this  state,  and  it  is,  therefore,  to  be 
construed  according  to  the  laws  of  New  York.  Shel- 
don, by  it,  here  engages  that  the  drawees  will  accept 
and  pay  the  biU  on  due  presentment,  or  in  case  of  their 
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default  and  notice,  that  they  will  pay  it.  All  the  cases 
which  determine  that  the  nature  and  extent  of  the  obli- 
gation of  the  drawer  are  to  be  ascertained  and  settled 
according  to  the  law  of  the  place  where  the  bill  is 
drawn,  are  equally  applicable  to  the  indorser,  for  in 
respect  to  the  holder,  he  is  a  drawer.*'  Judgment  was, 
therefore,  given  for  Aymar. 

EUUNQLAW 

Story  Case  Answer 

When  a  bill  of  exchange  is  drawn,  the  drawer  thereby 
engages  that  the  drawee  will  accept  it,  when  the  instru- 
ment is  presented  for  that  purpose.  But  his  promise 
extends  further  than  this ;  he  further  promises  to  pay 
it  himself  in  case  the  person  on  whom  it  is  drawn  does 
not  pay  it,  provided  the  holder  has  exercised  due  dili- 
gence in  his  attempt  to  procure  an  acceptance  from 
that  person,  and  has  notified  the  drawer  of  the  fact 
that  the  drawee  refused  to  accept  the  instrument.  If 
the  instrument  has  been  presented  by  the  holder  to  the 
drawee  for  acceptance,  and  the  latter  refuses  to  accept 
it,  the  holder  is  under  no  obligation  to  wait  until  the 
instrument  matures  and  then  present  it  for  payment. 
Immediately  upon  the  refusal  of  the  drawee  to  accept, 
the  holder  may  notify  the  drawer  of  that  fact,  and  pro- 
ceed against  him  on  the  instrument. 

In  both  the  Ruling  Court  Case  and  the  Story  Case 
the  drawer  is  liable,  notwithstanding  that  the  bill  was 
never  presented  at  maturity  for  payment.  Refusal  to 
accept  the  bill  is  a  dishonor  of  it  and  the  drawer  then 
becomes  primarily  liable  if  he  is  notified.  But  the  bill 
may  be  again  presented,  and  failure  to  pay  at  maturity 
is  a  new  dishonor,  for  which  the  drawer  is  liable,  after 
being  notified,  whether  or  not  he  was  ever  notified  of 
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the  original  refusal  to  accept.  In  the  Story  Case, 
Hertzog  &  Kranz  conld  have  kept  the  bill  until  its  ma- 
turity and  then  presented  it  the  second  time.  But  at 
any  time  before  maturity,  and  any  number  of  times, 
they  could  call  upon  the  drawee  to  accept  it,  and  any 
refusal  to  do  so  would  be  a  dishonor  of  the  bill.  For 
the  first  or  for  any  other  dishonor,  they  were  entitled 
to  notify  the  drawer  and  to  proceed  against  him,  for 
every  dishonor  is  a  breach  of  his  contract  that  the  bill 
will  be  accepted  upon  presentment.  Due  notice  was 
given  of  the  second  dishonor,  and  it  is  not  material 
that  none  was  given  after  the  first.  Judgment  should 
be  given  against  the  Wiltshire  Fabric  Company. 


b.     Drawer  Will  Pay  if  the  Acceptor  Does  Not  Pay, 
and  Drawer  Is  Duly  Notified  of  that  Fact 

STOBY  CASE 

It  was  the  regular  practice  of  the  Hilton  Wholesale 
Grocery  Company,  if  a  biU  was  not  paid  at  the  first  of 
the  month,  to  draw  upon  its  debtor  at  the  fifteenth  of 
the  month.  The  bills  so  drawn  were  taken  by  its 
bank,  the  First  National  Bank  of  Hilton,  and  the  ac- 
coimt  of  the  grocery  company  given  a  conditional 
credit  for  the  amount.  One  of  the  bills  so  taken  was 
not  held  for  collection,  but  was  sold  by  the  bank  to 
William  Clark,  a  dealer  in  commercial  paper.  The  bill 
was  accepted  by  the  drawee,  Christopher  Eappolt,  but 
the  day  before  it  became  due  he  called  up  Clark  on  the 
telephone  and  said,  "Mr.  Clark,  you  had  better  go 
after  the  Hilton  Grocery  Company  for  your  money  on 
that  paper  of  mine.  I  was  unable  to  collect  some  of 
my  accounts  this  month  and  I  don 't  see  how  I  can  pay 
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you."  Clark  made  no  effort  to  present  the  bill  to  Rap- 
polt,  but  the  next  day  notified  the  Hilton  Grocery  Com- 
pany that  it  had  been  dishonored  and  that  he  would 
expect  the  company  to  pay.  Upon  its  refusal,  he 
brought  suit.  The  grocers  defended  by  setting  up  his 
failure  to  present  the  bill  as  a  discharge.  He  answered 
that  there  was  no  need  to  present  a  bill  after  the  ac- 
ceptor had  stated  that  he  would  not  pay  it.  Is  this 
answer  sufficient  in  law,  or  is  the  Hilton  Grocery  Com- 
pany discharged  from  liability? 

RULING  COURT  CASE 

The  Los  Angeles  National  Bank  vs.  Wallace,  Volume 
101  California  Reports,  Page  478. 

Babcock,  Collins,  and  "Wallace  decided  to  go  into  the 
business  of  growing  and  selling  oranges.  Babcock  and 
Collins  were  to  furnish  the  land  and  orange  trees, 
while  Wallace,  who  was  an  experienced  horticulturist, 
was  to  be  the  manager  and  be  paid  a  salary.  In  order 
to  raise  money  for  carrying  on  the  business,  it  was  ar- 
ranged that  "Wallace  was  to  draw  bills  upon  Babcock, 
and  Collins,  who  was  an  officer  in  the  California  Na- 
tional Banl^,  was  to  guarantee  their  payment.  Under 
this  agreement,  "Wallace  drew  two  bills  upon  Babcock. 
They  were  duly  presented  to  Babcock  for  acceptance, 
were  accepted,  and  payment  guaranteed  by  the  Cali- 
fornia National  Bank.  These  two  bills  were  indorsed 
to  the  Los  Angeles  National  Bank  for  discount.  Three 
weeks  before  the  maturity  of  the  bills,  it  was  under- 
stood that  both  Collins  and  the  bank  which  had  guar- 
anteed the  bills  were  insolvent,  and  Wallace  informed 
the  cashier  of  the  Los  Angeles  National  Bank  that  he 
feared  that  Babcock  had  no  money  with  which  to  sat- 
isfy the  obligation.  At  maturity,  the  bills  were  not  pre- 
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sented  to  Babcock  for  payment.    This  suit  was  brought 
on  the  bills  against  Babcock  and  Wallace. 

Since  the  bills  were  not  presented  to  Babcock  for 
payment  when  they  became  due,  nor  within  a  reason- 
able time  thereafter,  Wallace  contends  that  he  cannot 
be  held  as  drawer. 

The  court  was  of  the  opinion  that  no  recovery  could 
be  had  against  Wallace.  Wallace,  by  draw^g  the  bills, 
promised  to  satisfy  them,  in  case  the  drawee,  Babcock, 
did  not  pay  them  when  presented,  and  notice  to  him, 
Wallace,  was  given  of  that  fact.  Wallace  was  entitled 
to  have  these  bills  presented  to  Babcock  for  payment, 
and  entitled  to  notice  of  his  refusal  to  pay  them. 
Since  such  steps  were  not  taken,  Wallace  cannot  be 
held  as  drawer.  Judgment  was  accordingly  given  for 
Wallace. 

EUUNO  LAW 

Story  Case  Answer 

We  have  just  seen  that  if  the  drawee  refuses  to 
accept,  the  drawer  then  becomes  bound  to  pay  the 
instrument  to  the  holder.  The  drawer  likewise  prom- 
ises that  the  drawee,  or  the  acceptor,  if  the  instrument 
has  been  accepted,  will  pay  it  if  properly  presented  at 
maturity.  The  drawer  further  promises  to  pay  it,  in 
case  the  acceptor  refuses  to  pay,  and  he,  the  drawer, 
has  had  reasonable  notice  of  his  refusal  to  pay. 

In  certain  cases,  presentment  is  excused  and  the 
drawer  may  be  held  without  it.  But  a  mere  belief  that 
the  acceptor  or  drawee  can  not  or  will  not  pay  the  bill 
is  not  an  excuse  for  presenting  it  and  demanding  pay- 
ment. Nor  is  the  bill  presented  merely  because  the 
drawee  is  asked  to  pay  it.  Nor  is  a  demand  for  pay- 
ment, made  on  some  day  other  than  the  day  of  ma- 
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turity,  sufficient.  The  promise  of  the  indorser  or 
drawer  is  rigidly  qualified,  and  he  is  not  liable  unless 
the  bill  is  taken,  on  the  very  day  of  its  maturity,  and 
actually  exhibited  to  the  drawee  with  a  demand  that  he 
pay  it.  If  he  refuse,  or  if  he  is  not  found  on  that  day 
at  his  place  of  business  or  at  the  specified  place  of  pay- 
ment, notice  must  be  promptly  given  to  the  indorsers 
and  to  the  drawer.  In  the  Story  Case,  there  was  no 
demand  for  payment  made  of  Eappolt  on  the  day  of 
maturity,  nor  was  the  bill  ever  actually  exhibited  to 
him  at  maturity.  A  bill  can  not  be  presented  over  the 
telephone.  For  want  of  proper  presentment,  the 
holder  loses  all  right  of  recovery  against  the  drawer. 
Therefore,  Clark  cannot  hold  the  Hilton  Grocery  Com- 
pany, and  the  court  should  give  judgment  for  the  de- 
fendant 


6.  A  Bill  of  Exchange  May  Be  Presented  for 
Acceptance 

1.    A  Bill  Must  Be  Presented  for  Acceptance  When 
Payable  After  Sight 

STOBY  CASE 

Suit  was  brought  by  Carter  Allen,  the  holder, 
against  Bruce  Hampton,  the  drawer,  upon  the  follow- 
ing bill  of  exchange : 

**$260.  Valleytown,  Ky.,  March  12, 1904. 
Pay  to  the  order  of  Matthew  Jefferson, 
sixty  days  after  he  shall  have  first  made  re- 
quest therefor,  the  sum  of  two  hundred  and 
sixty  dollars,  for  which  said  amount  I  hereby 
assume  responsibility. 

(Signed)    Bruce  Hampton. 
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To  Branch  &  Cottesworth, 
385  Water  Street, 
Center  City,  Ky. 
(Indorsed  on  back)    Matthew  Jefferson." 

The  bill  was  not  presented  to  Branch  and  Cottes- 
worth until  May  11,  1904,  sixty  days  after  its  issue, 
when  AUen  demanded  payment  of  it.  His  suit  against 
Hampton  was  started  very  soon  after,  without  further 
demand  of  the  drawee.  Hampton  insisted  that  this 
was  a  bill  payable  at  a  fixed  time  after  sight,  not  at  a 
fixed  time  after  issue,  and  that  since  acceptance  had 
never  been  demanded  or  refused,  the  bill  had  never 
reached  a  maturity  and  had  never  been  dishonored. 
The  contention  of  Allen  consists  in  the  fact  that  com- 
mercial paper  must  run  for  a  definite  time  and  can 
not  be  affected  by  such  unusual  and  irregular  qualifica- 
tions as  that  the  payee  must  first  ask  for  his  money 
and  then  wait  sixty  days  before  he  can  insist  on  pay- 
ment. 

BUUNG  00T7BT  CASE 

Philpatt  vs,  Bryant,  Volume  3  Carrington  and 
Payne,  English  Reports,  Page  244. 

It  seems,  in  this  case,  that  Bryant,  the  defendant 
herein,  drew  a  bill  of  exchange  upon  his  father  for  a 
certain  amount,  payable  in  six  months  at  No.  18 
Bishopsgate  Street.  Philpatt  was  the  holder  of  the 
note.  He  did  not  present  it  for  acceptance;  when  he 
finally  presented  it  for  payment,  the  drawee,  Bryant's 
father,  was  dead.  He  thereupon  sued  Bryant,  the 
drawer.  Bryant  contended  that  he  was  not  liable,  be- 
cause Philpatt  had  failed  to  have  the  bill  accepted 
during  the  life  of  the  drawee. 
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Decision:  Presentment  for  acceptance  is  not  nec- 
essary in  bills  of  exchange,  except  those  which  are  pay- 
able after  sight.  It  is  necessary  in  those  bills  in  order 
to  fix  the  time  of  payment. 

Mr.  Justice  Park  said  in  his  opinion :  **I  am  clearly 
of  the  opinion  that  what  has  been  done  is  sufficient.  I 
should  destroy  half  the  trade  of  London  if  I  were  to 
hold  that  bills  made  payable  so  many  days  after  date 
must  be  presented  for  acceptance  as  well  as  payment. 
If  they  are  payable  after  sight,  it  will  be  otherwise.  *' 
Judgment  was  given  for  Philpatt. 

BXTLINaLAW 
Story  Case  Answer 

When  a  bill  of  exchange  is  drawn  upon  a  person 
who  is  known  to  the  drawee,  the  holder  of  the  instru- 
ment may,  if  he  wishes,  present  the  bill  for  acceptance. 
But,  as  a  general  rule,  presentment  for  acceptance  is 
not  necessary ;  the  presentment  for  payment  is  deemed 
sufficient.  But  if  the  bill  is  payable  so  many  days  after 
sight,  then  it  becomes  necessary  to  present  the  instru- 
ment for  acceptance,  since  there  is  no  other  way  of 
fixing  the  time  of  payment. 

Although  the  bill  in  the  Story  Case  does  not  follow 
a  common  form,  it  in  effect  does  only  what  was  very 
common  in  the  practice  of  merchants.  It  directs  the 
drawee  to  pay  at  a  definite  time  after  demand,  and  is 
therefore  never  mature  until  a  presentment  for  accept- 
ance, followed  by  the  period  stated.  It  is  dishonored, 
like  all  bills,  if  acceptance  is  refused,  and  the  drawer 
may  at  once  be  sued.  But  refusing  to  accept  is  not  the 
same  as  refusing  to  pay,  and  if  suit  is  brought  on  one 
theory,  recovery  can  not  be  given  on  another.  Allen 
does  not  sue  on  the  ground  of  dishonor  at  presentment 
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for  acceptance.  Since  this  bill  never  reaches  maturity 
until  sixty  days  after  presentment  or  sight,  a  refusal 
to  pay  it  before  that  time  is  not  a  dishonor.  Hampton 
is  liable,  only  after  a  dishonor  by  the  drawee  upon  due 
presentment,  and  since  there  has  been  neither  pre- 
sentment for  acceptance,  nor  presentment  at  maturity 
for  payment,  Allen  cannot  recover.  Judgment  should 
be  given  for  Hampton,  the  defendant. 


2.    If  a  Bill  Is  Not  Presented  for  Acceptance,  When  That 

Is  Required  the  Drawer  and  Indorsers 

Are  Discharged 

STOSY  OASE 

A  bill  payable  ten  days  after  the  date  of  its  issue, 
but  providing  that  it  should  be  presented  for  accept- 
ance, was  indorsed  by  James  Harrington.  On  the  day 
of  its  maturity  it  was  presented  to  the  drawee  by  the 
holder,  Wilbur  Stanley,  with  a  demand  for  payment. 
It  had  never  been  presented  for  acceptance.  Notice  of 
refusal  to  pay  was  given  to  Harrington,  and  upon  the 
latter 's  refusal  to  pay,  suit  was  brought  by  Stanley. 
Harrington  claimed  to  be  discharged  from  the  obliga- 
tion by  the  failure  to  present  for  acceptance  before  the 
day  of  maturity.  Stanley  denied  that  such  a  condition 
could  be  imposed  in  a  bill,  and  insisted  that,  since  there 
was  a  definite  time  of  maturity  and  a  default  at  that 
time,  the  drawer  and  indorsers  then  became  liable. 
.What  should  the  court  decide  ? 

EUIING  OOUET  CASE 

Hart  vs.  Smith,  Volume  15  Alabama  Reports,  Page  807. 
Volume  50  American  Decisions,  Page  161. 

Smith  drew  a  bill  of  exchange  upon  Desha  and 
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Smith,  to  the  order  of  Hart.  The  bill  was  made  pay- 
able at  sight.  About  one  month  after  the  bill  was 
drawn,  Hart  presented  it  to  Desha  and  Smith,  who  re- 
fused to  pay  it.  Hart  notified  Smith,  the  maker  of 
this,  and  then  brought  suit  against  him  as  drawer.  It 
was  contended  by  Smith  that  presentment  for  accept- 
ance was  necessary,  since  it  was  a  biU  at  sight,  and 
from  and  after  that  time  the  drawee  was  entitled  to 
three  days  of  grace. 

Decision :  Presentment  for  acceptance  must  always 
be  made  when  the  time  of  payment  from  the  face  of  the 
bill  is  uncertain.  In  this  case  this  bill  was  uncertain, 
because  payment  was  not  due  until  three  days  after 
first  presentment  was  made.  Consequently,  Smith, 
the  drawer  is  discharged,  because  presentment  for 
acceptance,  which  was  necessary,  was  not  made. 

Mr.  Justice  Dargan  said :  "  I  feel  constrained  to  hold 
that  a  bill  payable  at  sight  is  entitled  to  three  days  of 
grace.  Consequently,  a  demand  of  payment  made  of 
the  drawee,  upon  the  first  presentation  of  the  bill  to 
him,  is  insufficient  to  charge  the  drawer,  for  the  bill  is 
not  then  due.  As  there  was  no  evidence  of  any  pre- 
vious presentation  of  the  bill  for  acceptance,  nor  notice 
given  of  non-acceptance,  the  demand  of  payment  was 
prematurely  made,  and  was  therefore  a  nullity.  As 
the  evidence  fails  to  show  a  demand  of  payment  on 
the  day  the  bill  was  payable,  the  court  correctly  in- 
structed the  jury  that  the  plaintiff  could  not  recover.'' 
Judgment  was  accordingly  given  for  Smith,  the  de- 
fendant. 

EUUNG  LAW 
Story  Case  Answer 
"We  have  seen  that,  in  most  cases,  presentment  for 
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acceptance  is  not  necessary,  and  that  presentment  for 
payment  will  suffice  to  hold  all  parties  to  the  instru- 
ment. However,  in  certain  cases  where  presentment 
for  acceptance  is  necessary,  failure  to  present  within 
the  time  allowed  by  law  will  result  in  discharging  all 
parties  of  secondary  liability.  It  has  been  pointed  out 
that  a  bill  payable  at  sight  must  be  presented  for  ac- 
ceptance, because  three  days  of  grace  were  allowed  by 
the  Law  Merchant;  and  payment  could  not  be  de- 
manded until  three  days  after  sight.  Therefore,  a  de- 
mand made  for  payment  in  such  a  case,  unless  a  new 
demand  is  made  three  days  later,  will  operate  to  dis- 
charge all  secondary  parties. 

It  should  be  noted  that  the  Euling  Court  Case,  while 
a  correct  application  of  the  principle  here  discussed,  is 
not  of  wide  application  to  present  day  transactions,  be- 
cause of  the  very  general  abolition  of  days  of  grace  by 
the  legislatures.  In  most  of  the  states  days  of  grace 
are  no  longer  allowed  as  they  were  imder  the  English 
law.  As  a  result,  a  bill  payable  at  sight  need  be  pre- 
sented only  once,  and  is  due  and  mature  at  that  time. 

The  Story  Case  presents  another  case  where  pre- 
sentment for  acceptance  is  required.  The  drawer  may 
require  presentment  for  acceptance,  and  if  he  does  so, 
that  condition  enters  into  the  obligation  of  all  the  in- 
dorsers.  If  it  is  not  made,  the  indorsers  are  dis- 
charged. Stanley  did  not  make  a  presentment  for  ac- 
ceptance before  the  time  of  payment  had  arrived,  and 
his  failure  to  do  so  operates  as  a  discharge  of  the 
secondary  parties.  Harrington  is  therefore  not  liable, 
and  the  court  should  give  judgment  for  the  defendant. 
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C.    A  Bill  of  Exchange  or  Note  May  Be  Presented 
for  Pa5mient 

1.    Presentment  for  Payment  Is  Not  Necessary  to  Charge 

the  Person  Primarily  Liable  On  the  Instrument 

STOBY  CASE 

A  bill  of  exchange  which  had  been  accepted  by  Wes- 
ton Underwood  was  payable  at  his  office  at  92  Broad 
Street.  On  the  morning  of  the  day  of  its  maturity, 
being  reminded  by  an  entry  of  that  fact  in  his  diary, 
he  sent  to  his  bank  for  gold  to  the  amount  of  the  biU 
and  instructed  his  cashier  to  hold  it  in  readiness  until 
the  bill  should  be  presented.  No  demand  for  payment 
was  made  that  day  and  the  money  was  again  deposited. 
Six  months  later,  a  person  wholly  unknown  to  Under- 
wood, a  Francis  Mansfield,  started  a  suit  against  Un- 
derwood on  this  bill,  alleging  that  he  purchased  it  from 
the  owner  five  months  after  its  maturity.  He  asked 
judgment  for  the  face  amount  of  the  bill,  with  interest 
to  the  date  of  judgment,  and  also  costs  of  the  suit.  Is 
he  entitled  to  a  judgment  and  for  how  much? 

aUUNG  COUET  CASE 

Carter  vs.  Smith,  Volume  9  Gushing  Reports,  Massa- 
chusetts, Page  32L 

George  Smith,  the  defendant  in  this  action,  signed 
and  delivered  to  Carter  a  note  in  the  following  words : 
**$60L 

For  value  received,  I  promise  to  pay  C.  S. 
Carter,  agent  of  the  Protection  Life  Insur- 
ance Company  of  New  Jersey,  or  order,  six 
hundred  and  one  dollars,  in  fourteen  months 
from  date,  at  either  of  the  banks  in  Portland/' 
Carter,  without  making  any  demand,  or  presenting 
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the  note  for  acceptance  at  any  bank,  began  suit  upon 
this,  after  it  fell  due.  The  defense  of  Smith  consisted 
in  the  fact  that  he  was  not  liable,  since  no  present- 
ment or  demand  for  payment  was  made  before  this 
action  was  begun. 

Decision :  Although  a  bill  or  note  must  be  presented 
for  payment,  in  order  to  charge  a  party  of  secondary 
liability,  it  is  not  necessary  as  to  a  person  who  is  pri- 
marily liable  upon  such  an  instrument.  Since  Smith, 
the  maker,  was  a  primary  party  to  this  instrument,  no 
demand  for  payment  was  necessary  to  entitle  Carter 
to  sue. 

Mr.  Chief  Justice  Shaw,  who  delivered  the  opinion 
of  the  court,  said  in  part:  *'The  essence  of  the  liabil- 
ity of  the  promisor  is  his  indebtedness  to  the  holder 
of  the  note.  The  note  is  considered  as  an  admission 
of  debt,  and  that  debt  is  not  discharged  merely  by  the 
omission  to  demand  payment  of  it.  The  want  of  de- 
mand has  its  effect  with  regard  to  parties  collaterally 
liable,  like  a  drawer  or  an  indorser;  to  charge  them, 
the  holder  must  present  his  note  to  the  acceptor  or 
maker  when  it  is  due,  and  give  them  notice  if  it  is  not 
paid."    Judgment  was  given  for  Carter. 

EULING  LAW 

Story  Case  Answer 
We  have  seen  heretofore  that  a  maker  of  a  promis- 
sory note  and  the  acceptor  of  a  bill  of  exchange  are 
parties  of  primary  liability.  By  becoming  a  party  to 
the  instrument,  each  undertakes  to  pay  at  all  events, 
according  to  the  tenor  of  the  instrument.  But  they 
cannot  complain  if  the  holder  does  not  choose  to  pre- 
sent the  instrument  for  payment  at  the  time  and  place 
appointed.    However,  if  the  party  of  primary  liability 
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is  ready  and  wiUing  to  pay  at  the  time  and  place  ap- 
pointed, his  readiness  and  willingness  constitute  a  good 
tender ;  this  will  relieve  him  of  any  liability  for  inter- 
est after  that  time;  he  wiU  not  be  charged  with  the 
costs  which  are  necessary  in  the  suit  upon  the  instru- 
ment ;  and  any  damages  which  result  by  the  failure  of 
the  holder  to  present  for  payment  will  be  chargeable, 
not  to  the  party  of  primary  liability,  but  to  the  holder 
of  the  instrument. 

Since  the  bill  has  never  been  paid  by  Underwood, 
Mansfield  is  entitled  to  a  judgment  for  the  face 
amount.  But  because  Underwood  was  ready  on  the 
day  of  maturity,  at  the  specified  place  of  payment, 
with  the  necessary  amount  in  legal  tender,  he  is  not 
to  be  penalized  for  the  delay  in  the  payment.  Costs 
are  in  the  nature  of  an  indenmity  for  having  made  it 
necessary  for  the  other  party  to  bring  the  suit,  but 
here  the  suit  was  not  made  necessary  by  Underwood, 
and  he  should  not  be  made  to  repay  the  expense  of  it 
to  Mansfield.  Interest,  the  payment  for  being  deprived 
of  the  use  of  the  money,  should  not  be  exacted  from 
Underwood  when  he  is  not  responsible  for  the  fact  that 
the  bill  was  not  paid.  Therefore,  the  court  should  give 
judgment  for  Mansfield  for  the  amount  of  the  bill  only, 
and  should  not  add  interest  nor  the  costs  of  the  suit. 


Presentment  for  Payment  and  Notice  of  Dishonor  Are 
Necessary  to  Charge  Parties  of  Secondary  Liability 

a.    Where  the  Instrument  Is  Payable  On  Demand, 
Presentment  Must  Be  Made  Within  a  Reason- 
able Time  After  Its  Issue 
STOET  CASE 

In  July,  1914,  payment  of  a  bill  rendered  by  the  Mid- 


150    NEGOTIABLE   INSTRUMENTS 

die  States  Grain  Company  to  the  importing  firm  of 
Strauss  &  Pfederkranz,  of  Hamburg,  was  made  by- 
means  of  a  bill  of  exchange,  payable  on  demand,  ac- 
cepted by  the  firm  of  Kreuzer  &  Sons,  bankers  of 
Hamburg,  and  indorsed  by  Strauss  &  Pfederkranz. 
This  bill  was  sold  by  the  Middle  States  Grain  Com- 
pany upon  the  market  to  Simon  Lederer.  The  day 
after  he  purchased  it,  war  was  begun  in  Europe  and 
before  he  could  make  any  arrangements  for  collecting 
the  bill,  communication  with  Germany  became  impos- 
sible. He  could  not  dispose  of  the  bill,  and  still  re- 
tained it  when  the  war  was  finally  ended.  He  then  sent 
it  to  a  representative  at  Hamburg  for  presentation  and 
collection.  The  firm  of  Kreuzer  &  Sons  had  been 
ruined  by  the  war  and  could  not  take  up  the  bill ;  as  a 
consequence,  suit  was  brought  against  the  indorser, 
Strauss  &  Pfederkranz.  Their  defense  consisted  in  the 
fact  that  a  demand  bill  should  be  presented  at  once, 
or  that  otherwise  indorsers  were  discharged,  and  that 
they  should  not  remain  liable  on  an  instrument  to 
which  they  were  secondary  parties  merely,  which  they 
had  a  right  to  believe  had  been  retired  from  circula- 
tion years  before.     Is  this  an  answer  to  the  suit  ? 

ETJLING  OOUET  CASE 

Field  vs.  Nickerson,  Volume  13  Massachusetts  Re- 
ports, Page  131. 

On  January  31,  Redfield  and  Beers  made  a  note, 
payable  to  Nickerson,  or  order,  upon  demand.  On  the 
same  day,  Nickerson  indorsed  the  note  to  Field.  On 
September  23,  eight  months  after  the  date  of  the  note, 
Field  presented  it  to  Redfield  and  Beers,  the  makers, 
who  refused  to  pay  it.    Field  thereupon  brings  this 
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suit  against  Nickerson,  seeking  to  charge  him  as  an 
indorser. 

Nickerson  contended  that  he  was  no  longer  liable  as 
indorser,  because  Field  had  waited  an  unreasonable 
length  of  time  in  presenting  it  to  the  makers,  who 
were  primarily  liable  upon  the  note. 

Decision:  A  bill  or  a  note  upon  demand  must  be 
presented  within  a  reasonable  length  of  time  to  the 
party  of  primary  liability  in  order  to  charge  the  par- 
ties of  secondary  liability,  in  case  the  instrument  is  not 
paid  by  the  former.  What  constitutes  a  reasonable 
length  of  time  depends  upon  the  circumstances  of  each 
case.  No  definite  rule  can  be  formulated  to  govern  all 
cases,  but  as  a  matter  of  safety  such  an  instrument 
should  be  presented  for  payment  at  the  earliest  possi- 
ble moment.  In  this  case  the  court  was  of  the  opinion 
that  a  delay  of  eight  months  for  which  no  reason  was 
given  was  unreasonable,  and  that  Nickerson,  as  in- 
dorser, was  discharged. 

Mr.  Chief  Justice  Parker  said:  **As  it  respects  the 
promisor  himself,  he  is  answerable  immediately  to  the 
promisee  or  indorsees :  and  he  may  be  sued  the  instant 
he  has  given  his  signature,  even  without  a  previous  de- 
mand; but  the  condition  upon  which  the  indorser  is 
liable  is  that  payment  shall  be  demanded  within  a 
reasonable  time,  and  the  earliest  notice  possible  given 
of  refusal.  This  time  may,  therefore,  vary  according 
to  the  circumstances  and  situation  of  the  parties,  to 
be  determined  by  the  jury  under  the  direction  of  the 
court.*'    Judgment  was  given  for  Nickerson. 

EUMNG  LAW 
Story  Case  Answer 
In  order  to  charge  a  party  of  secondary  liability,  the 
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holder  of  the  instrument  must  exercise  due  diligence 
to  procure  payment  from  the  party  of  primary  liabil- 
ity ;  that  is,  he  must  make  presentment  for  payment  at 
the  time  and  place  appointed,  and  notice,  known  as  no- 
tice of  dishonor,  must  be  given  immediately  to  the 
party  of  secondary  liability,  in  case  the  party  of  pri- 
mary liability  refuses  to  pay  the  instrument.  Unless 
the  holder  does  exercise  due  diligence,  in  the  manner 
just  indicated,  the  party  of  secondary  liability  is  dis- 
charged of  his  liability  upon  the  instrument.  When  an 
instrument  is  made  payable  on  demand,  the  holder 
must  present  such  an  instrument  for  payment  within 
a  reasonable  time;  if  he  fails  in  this,  all  parties  of 
secondary  liability  are  relieved  of  any  liability  thereon. 
AVhat  constitutes  a  reasonable  time  depends  upon  the 
facts  and  circumstances  of  each  case;  no  definite  rule 
can  be  laid  down  which  will  govern  all  cases. 

In  the  circumstances  given  in  the  Story  Case,  there 
appears  no  lack  of  due  diligence  on  the  part  of  Lederer. 
It  is  not  to  be  expected  that  the  same  course  can  be 
followed  while  war  is  in  progress  which  would  be  pur- 
sued in  time  of  peace.  The  presentment  has  been  made 
with  reasonable  promptness,  in  view  of  the  facts. 
Therefore,  Strauss  &  Pfederkranz  are  not  discharged. 
Lederer  should  have  judgment. 


b.    Reasonable  Time  as  to  Checks 
STOEY  CASE 

Tony  Smietanka  received  his  weekly  pay  in  a  check, 
which  he  indorsed  each  week  to  the  saloon  keeper  on 
his  way  home.  Quite  unexpectedly,  the  factory  in 
which  he  worked  was  closed  on  the  twenty-sixth  of 
April  by  the  bankruptcy  of  its  proprietor.    The  next 
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day  Tony  was  served  with  a  summons  in  a  snit  brought 
by  the  saloon  keeper,  August  Schwittermann,  upon  the 
check  Tony  had  indorsed  to  him  upon  the  previous  Sat- 
urday, the  twenty-second  of  April  Tony  could  not 
speak  English  very  well,  but  he  managed  to  tell  the 
court  that  it  was  four  days  after  he  indorsed  the  check 
before  the  suit  was  started.  The  saloon  keeper  admit- 
ted that  he  had  kept  all  of  that  Saturday's  checks  in 
his  safe,  waiting  until  Wednesday,  a  convenient  day  to 
go  down  town  to  his  bank.  At  that  time,  the  bank  upon 
which  the  check  was  drawn  had  stopped  paying  any 
checks  drawn  by  Tony's  former  employer,  and  by  the 
next  day  the  right  of  recourse  against  him  was  worth- 
less because  of  his  failure.  Tony  had  acquired  a  piano 
and  an  ice-box  which  August  Schwittermann  knew 
would  satisfy  his  claim.  Is  he  entitled  to  a  judgment, 
or  has  Tony  a  defense  ? 

EXTUNG  OOUBT  CASE 

Biekford  and  Others  vs.  Ridge,  Volume  2  Campbell 
Reports,  Page  537. 

Riekf  ord  and  others  were  bankers  at  Aylesbury.  At 
noon  on  June  13,  Riekford  cashed  a  check  for  Ridge. 
The  check  was  dated  June  11.  It  was  drawn  by  MLa- 
gay,  Nott  &  Company  on  Smith,  Payne  &  Company, 
bankers  in  London.  On  the  morning  of  June  14,  Riek- 
ford sent  the  check  to  an  agent  in  London,  who  re- 
ceived it  about  4  p.  m.  However,  he  might  have  sent  it 
by  a  post  which  left  Aylesbury  at  6  p.  m.  the  day  be- 
fore. Riekford 's  agent  presented  the  check  to  Smith, 
Payne  &  Company  on  the  morning  of  June  15 ;  but  by 
this  time,  Mingay,  Nott  &  Company  had  no  funds  left 
in  the  bank.  Riekford 's  agent  in  London  said  that, 
even  if  the  check  had  been  received  iq  the  forenoon  of 
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June  14,  it  would  not  have  been  presented  until  the 
following  morning. 

Suit  was  brought  against  Ridge,  seeking  to  charge 
him  as  indorser.  He  contended  that  he  was  discharged 
of  liability,  because  due  diligence  had  not  been  exer- 
cised by  Riekf  ord  and  his  agent  in  presenting  the  check 
for  payment. 

Lord  EUenborough  said:  **It  is  always  to  be  con- 
sidered whether,  under  the  circumstances  of  the  case, 
the  check  has  been  presented  mth  reasonable  diligence. 
This  is  what  the  Law  Merchant  requires.  The  rule  that 
the  moment  a  check  is  received  by  post  it  should  in- 
variably be  sent  out  for  payment  would  be  most  incon- 
venient and  unreasonable.  The  rule  to  be  adopted  must 
be  a  rule  of  convenience,  and  it  seems  to  me  to  be  con- 
venient and  reasonable  that  checks  received  in  the 
course  of  one  day  should  be  presented  the  next.'* 
Judgment  was  given  for  Riekford, 

RULING  LAW 
Story  Case  Answer 
The  Negotiable  Instruments  Law  provides:  **A 
check  must  be  presented  within  a  reasonable  time  after 
its  issue,  or  the  drawer  will  be  discharged  from  lia- 
bility thereon,  to  the  extent  of  the  loss  caused  by  the 
delay."  This  is  merely  the  codified  statement  of  the 
law  as  applied  by  the  merchants.  The  drawer  of  a 
check  remains  liable,  however  long  the  holder  may  be 
in  presenting  the  check.  But  if  any  loss  is  sustained 
by  him  by  reason  of  the  delay,  he  will  be  discharged  as 
to  such  loss.  As,  for  instance,  should  the  bank  on 
which  he  drew  the  check  fail,  if  the  holder  of  a  check 
does  not  present  it  within  a  reasonable  time,  the 
drawer  is  discharged  from  further  liability  on  it. 
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As  between  a  holder  of  a  check  and  an  indorser,  the 
rule  is  otherwise.  In  this  case  the  check  must  be  pre- 
sented within  the  time  prescribed  by  the  Law  Mer- 
chant, which  is  usually  the  following  day,  when  the 
parties  live  in  the  same  place.  If  they  live  in  different 
places,  it  is  usually  held  that  the  check  must  be  started 
back  to  the  bank  on  which  it  is  drawn  on  the  day  after 
it  is  received.  No  definite  rule  can  be  laid  down  in  all 
cases;  what  is  a  reasonable  time  will  vary  with  the 
circumstances. 

If  the  check  indorsed  by  Tony  Smietanka  was  worth- 
less, Tony  was  entitled  to  know  that  at  a  very  early 
date  so  that  he  could  protect  himself  against  the  one 
from  whom  he  received  it.  No  one  expects  a  check  to 
represent  a  long  time  loan.  August  Schwittermann 
ought  to  have  presented  the  check  to  the  bank  on  Mon- 
day, or  to  have  deposited  it  on  that  day  with  his  own 
bank,  so  that  it  could  be  presented  for  payment  on 
Tuesday.  His  failure  to  do  so  was  careless  and  his 
carelessness  is  a  complete  discharge  to  Tony.  The  loss 
must  be  borne  by  August,  and  judgment  should  be 
given  for  Tony. 


c.    When  the  Instrument  Is  Payable  On  a  Day  Certain, 

Presentment  Must  Be  Made  On  the  Day  It  Falls  Due 

STORY  CASE 

A  note,  dated  January  23,  payable  thirty  days  after 
date,  was  indorsed  by  the  payee,  Henry  West,  to  An- 
drew HoUingsworth.  The  thirty  days  expired  on  Feb- 
ruary 22,  which  in  that  year  came  on  Saturday.  Hol- 
lingsworth  knew  that  he  could  not  demand  payment  on 
Washington's  birthday,  a  holiday,  or  on  Sunday  which 
followed  it.    It  seemed  best  to  him  to  be  a  little  early 
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rather  than  wait  two  days,  until  Monday,  February  24, 
and  he,  accordingly,  presented  the  note  for  payment  on 
Friday,  February  21.  The  maker  so  positively  refused 
to  pay  it  or  to  make  any  attempt  to  meet  it  that  Hol- 
lingsworth  felt  satisfied  that  any  further  presentment 
to  him  would  be  futile.  He  sent  notice  at  once  to  West 
of  the  dishonor  of  the  note.  When  he  later  insisted  of 
West  that  he  pay  the  note,  according  to  his  indorse- 
ment of  it,  he  was  met  with  the  reply  that  West  con- 
sidered himself  wholly  discharged  from  liability  by 
reason  of  the  absence  of  presentment  and  notice  on  the 
February  24.  HoUingsworth,  realizing  that  his  con- 
tinued demands  for  payment  were  not  producing 
results,  started  suit,  contending  that  his  presentment 
on  Friday  served  all  the  purposes  that  could  possibly 
be  filled  by  a  presentment  on  Monday,  and  that  the  at- 
titude of  the  maker  on  Friday  showed  plainly  that  a 
second  presentment  on  Monday  would  be  useless. 

Is  HoUingsworth  entitled  to  recover  from  West,  or 
is  the  defense  made  a  valid  one  1 

EUUNG  COXTRT  CASE 

Edgar  vs.  Greer,  Volume  8  Iowa  Reports,  Page  394. 
Volume  74  American  Decisions,  Page  316. 

This  was  an  action  on  a  promissory  note,  brought  by 
Edgar,  the  indorsee,  against  Greer,  an  indorser.  The 
note  was  dated  June  16,  and  was  due  in  three  months. 
Edgar  presented  the  note  to  the  maker  on  September 
17,  and  demanded  payment ;  it  was  refused.  He  then 
gave  notice  of  such  refusal  to  Greer,  the  indorser. 
Greer  refused  to  pay  it,  and  this  action  was  brought 
thereupon. 

Greer  contended  that  the  note  was  prematurely  pre- 
sented, because  the  three  days  of  grace,  to  which  the 
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maker  was  entitled,  had  not  expired.    He  insisted  that 
he  was  not  liable  for  the  reason  given. 

Mr.  Chief  Justice  Wright  said :  "In  order  to  charge 
a  party  of  secondary  liability,  the  instrument  must  be 
presented  to  the  party  of  primary  liability  upon  the 
very  day  it  is  payable,  if  possible.  Accordingly,  pre- 
sentment of  an  instrument  for  payment  before  the  last 
day  of  grace,  as  in  this  case,  is  premature,  as  the  in- 
strument is  not  due  until  then.  When  such  is  the  case, 
persons  of  secondary  liability  are  discharged. ' '  Judg- 
ment was  given  for  Greer. 

BUUNGLAW 
Story  Case  Answer 

When  an  instrument  is  made  payable  on  a  day  cer- 
tain, it  is  obvious  that  presentment  for  payment  must 
be  made  on  that  very  day.  Presentment  a  day  later  is 
to  hold  the  indorser,  if  payment  by  the  party  primarily 
liable  is  refused.  In  the  Court  Case  of  Edgar  vs  Greer, 
the  instrument  was  payable  on  September  16,  but 
the  instrument  was  entitled  to  days  of  grace;  before 
the  days  of  grace  had  elapsed,  presentment  for  pay- 
ment was  made ;  this  was  premature,  and  since  no  pre- 
sentment was  again  made  on  the  proper  day,  the  in- 
dorser was  discharged. 

It  is  immaterial  that  in  all  probability  a  demand  for 
payment  on  the  proper  day  would  not  have  changed  the 
situation.  This  is  not  a  question  of  reasonable  protec- 
tion, but  is  a  fixed  and  definite  rule  of  law,  with  equally 
fixed  and  definite  exceptions  and  excuses.  If  the  day 
of  maturity  is  a  holiday,  or  a  Sunday,  presentment 
must  be  made  on  the  following  day.  This  means  that 
Hollingsworth  was  bound  to  present  the  note  on  Mon- 
day.   His  belief,  or  even  the  fact,  as  to  the  intentio2^ 
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of  the  maker  to  pay  it  or  not  to  pay  it  cannot  be  con- 
sidered. The  indorser  is  liable,  only  on  the  condition 
implied  by  the  Law  Merchant.  A  presentment  on  any 
other  day  is  not  the  same  as  a  presentment  on  Monday 
February  24,  and  since  he  can  not  show  such  a  pre- 
sentment, Hollingsworth  has  lost  all  right  of  recourse 
upon  the  indorsement.  "West  is  discharged,  and  should 
be  given  judgment. 


d.    Presentment  for  Payment  Must  Be  Made  at  a 

Reasonable  Hour  On  a  Business  Day 

STOBY  CASE 

In  part  payment  for  a  moving  picture  theatre,  the 
purchaser,  Wallace  Manchester,  gave  his  note  for 
$1,000,  payable  March  27.  This  note  was  indorsed  by 
the  payee,  Henry  Dillon,  to  the  Midland  Film  Ex- 
change, in  settlement  of  an  account  he  owed  them.  On 
March  27,  at  about  nine-thirty  in  the  evening,  the 
note  was  presented  at  the  theatre  by  a  representa- 
tive of  the  Midland  Film  Exchange,  with  a  demand  for 
payment.  He  refused  to  pay  the  note,  and  notice  was 
given  to  Dillon.  Dillon  also  defaulted,  and  suit  was 
brought  against  him  by  the  Midland  Film  Exchange. 
His  defense  consisted  in  the  fact  that  there  had  been 
no  valid  presentment,  because  the  note  had  been  pre- 
sented in  the  evening  instead  of  during  the  business 
hours  of  the  day.  The  plaintiff,  the  Midland  Film  Ex- 
change, replied  that  during  the  day  the  theatre  was 
closed  and  it  might  be  difficult  to  locate  Manchester, 
while  in  the  evening  he  was  regularly  at  the  theatre, 
conducting  the  business,  so  that  in  these  circumstances 
the  evening  would  be  the  regular  business  hours. 
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The  court  will  be  compelled  to  decide  whether  the 
note  has  been  duly  presented  on  the  day  of  its  ma- 
turity, or  whether  it  should  have  been  presented  during 
the  day  time,  regardless  of  the  special  circumstances. 
Who  is  entitled  to  the  decision? 

EULING  COUET  CASE 

Parker  vs.  Gordon,  Volume  7  East  Reports,  Page 
385. 

Gordon  drew  a  bill  of  exchange  upon  a  certain  per- 
son. The  bill  was  taken  to,  and  accepted  by,  the 
drawee.  It  was  made  payable  at  Davidson  &  Company, 
the  bankers  of  the  drawee.  It  was  negotiated  and 
came  into  the  hands  of  Parker,  as  indorsee.  On  the 
day  of  payment,  it  was  sent  to  Davidson  &  Company 
for  payment.  It  was  after  six  o'clock  in  the  evening 
before  the  agent  of  Parker  reached  the  bank  with  it; 
this  was  after  the  usual  banking  hours.  At  this  time 
the  bank  was  closed,  and  all  the  clerks  had  gone  for 
the  day.  Thereupon,  Parker  sent  a  notice  of  dishonor 
to  Gordon,  the  drawer ;  but  he  refused  to  pay  the  bill 
and  Parker  sues  upon  it.  Parker  contended  that  Gor- 
don was  liable  because  the  drawee  or  acceptor  had  re- 
fused to  pay  it. 

Gordon,  however,  insists  that  he  was  relieved  of  lia- 
bility, because  Parker  had  not  exercised  due  diligence 
in  presentment  to  the  drawee  for  payment.  He  main- 
tained that  a  presentment  to  a  bank  at  six  p.  m.  was 
not  a  reasonable  one. 

Decision:  In  order  to  charge  the  drawer  of  a  bill, 
a  holder  must  exercise  due  diligence  in  presentment  for 
payment  to  the  party  primarily  liable — ^the  drawee  or 
acceptor  in  this  case.  As  regards  presentment,  due 
diligence  means  presentment  at  a  reasonable  hour.    In 


^' 
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this  case  presentment  after  banking  hours  is  not  due 
diligence  and  is  not  a  good  presentment. 

Mr.  Justice  Lawrence  said:  '*When  a  bill  is  ac- 
cepted in  this  manner,  it  must  be  understood  by  all  par- 
ties concerned  that  it  is  to  be  presented  for  payment 
at  the  bank  within  the  usual  hours  of  business;  and 
not  having  been  so  presented  in  this  case,  there  was 
no  evidence  of  the  dishonor  of  it,  in  order  to  charge  the 
drawer."    Judgment  was  given  for  Gordon. 

BUUNGLAW 
Story  Case  Answer 

In  ascertaining  the  proper  date  for  presentment,  the 
day  of  the  date  is  excluded;  thus,  where  the  paper  is 
payable  one  year  from  date,  it  -will  mature  on  the  first 
anniversary  of  that  date.  Where  an  instrument  is 
payable  a  certain  number  of  days  after  sight,  or  after 
date,  the  day  of  sight,  or  the  day  of  date,  is  excluded, 
and  the  day  of  payment  included  in  the  computation. 
Presentment  cannot  be  made  on  a  Sunday  or  a  legal 
holiday ;  accordingly,  if  the  instrument  matures  on  such 
a  date,  presentment  must  be  made  on  the  next  business 
day,  because  the  person  liable  cannot  be  compelled  to 
pay  sooner.  At  Common  Law,  the  party  liable  was  en- 
titled to  three  days  of  grace,  after  the  time  fixed, 
within  which  to  pay  the  instrument.  By  the  Nego- 
tiable Instruments  Law  this  has  been  changed.  It  is 
therein  provided  that  "Every  negotiable  instrument 
is  payable  at  the  time  fixed  therein  without  days  of 
grace.'' 

It  is  a  well  settled  rule  that  a  presentment  must  be 
made  during  the  regular  business  hours.  Ordinarily, 
this  would  mean  between  ten  and  three  for  banks,  or 
between  eight  and  six  for  other  businesses.    But  this 
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is  only  a  corollary  to  the  general  principle  of  due  dili- 
gence and  can  be  adapted  to  the  particular  situation. 
If  the  holder  is  sufficiently  fortunate  to  find  a  man  in 
his  place  of  business,  regularly  open,  although  after 
the  customary  hours,  a  presentment  then  made  is  valid 
to  hold  the  indorsers.  If,  in  the  Ruling  Court  Case, 
Parker's  agent  had  reached  the  bank  after  it  had 
closed,  but  had  found  a  proper  clerk  who  was  still  in 
his  place  who  was  still  conducting  his  day's  business,  a 
demand  of  him  would  have  saved  the  recourse  against 
Gordon.  The  Story  Case  is  even  stronger,  because  a 
presentment  during  the  day  would  probably  have  been 
only  futile.  For  Manchester,  the  business  day  included 
only  the  evening  hours.  Diligence  in  presenting  to  him 
would  clearly  suggest  that  he  be  sought  in  the  evening. 
This  is  a  reasonable  hour,  in  view  of  the  circumstances, 
and  is  not  open  to  any  objection  by  the  secondary 
parties.  Therefore,  the  court  should  rule  that  a  rea- 
sonable business  hour  means  one  which  is  reasonable 
in  the  particular  circumstances,  that  this  presentment 
was  made  at  a  reasonable  hour,  and  that  the  plaintiff 
is  entitled  to  recover.  Judgment  should  be  given 
against  the  defendant,  Dillon. 


e.    Presentment  for  Payment  Must  Be  at  the 
Proper  Place 

STOET  CASE 

An  accident  in  the  foundry  had  kept  George  Pe- 
traski  in  the  hospital  for  several  weeks.  When  he 
came  out  he  was  able  to  secure  work  very  soon,  but 
needed  money  to  pay  his  accrued  rent,  doctor's  bills, 
and  other  debts.  This  he  raised  by  a  loan  from  the 
Intercity  Wage  Loan  Association,  upon  an  assignment 
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of  his  wages  in  the  new  job.  He  also  was  compelled  to 
give  a  note,  with  an  indorsement,  which  he  was  able  to 
secure  from  his  friend,  Alexander  Papatides.  He 
signed  the  note  **  George  Petraski,  1239  S.  Eobey 
Street,"  but  when  the  note  was  there  presented  at  its 
maturity,  he  had  moved  away  and  his  new  address  was 
not  known.  Notice  of  dishonor  was  sent  to  Papatides 
and  he  was  sued  on  his  indorsement.  His  defense  con- 
sisted in  the  plea  that  when  Petraski  was  not  found  at 
the  address  given  he  should  have  been  sought  at  the 
factory  where  he  worked,  the  address  of  which  was 
known  to  the  loan  association,  and  that  failing  that 
effort  to  find  him  there  had  been  no  due  presentment. 
Is  the  plaintiff  entitled  to  recover  or  has  Papatides 
been  discharged  by  the  failure  to  find  the  maker  at  his 
place  of  residence? 

EULING  COURT  CASE 

Gihh  vs.  Mather,  Volume  8  Bingham  Reports,  Page 
214. 

Mather,  the  defendant  in  this  case,  drew  a  bill  upon 
Messrs.  Chapman  and  Faircloth,  Liverpool,  *' payable 
to  Mather,  or  order,  in  London."  The  drawees.  Chap- 
man and  Faircloth,  accepted  at  **  Messrs.  Jones,  Layd 
&  Company,  bankers,  London."  On  the  day  the  bill 
became  due,  Gibb,  to  whom  Mather  had  indorsed  the 
bill,  presented  it  to  Messrs.  Chapman  and  Faircloth,  in 
Liverpool,  who  refused  to  pay  it.  Notice  of  this  was 
duly  sent  to  Mather.  Suit  was  then  brought  against 
him,  as  indorser. 

It  was  contended  by  Mather  that  Gibb  had  not  used 
due  diligence,  in  that  he  did  not  present  the  bill  at  the 
proper  place,  as  directed  in  the  bill,  and  that  as  an  in- 
dorser he  was  discharged. 
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Decision:  Where  a  bill  or  note  designates  a  par- 
ticular place  of  payment,  it  is  part  of  due  diligence 
that  presentment  shall  be  made  at  that  place.  Here, 
the  bill  indicated  that  it  was  payable  in  London,  the 
acceptance  indicated  the  particular  place  of  accept- 
ance, and  the  failure  of  Gibb  to  present  the  bill  at  that 
place  was  a  failure  of  due  diligence,  and  the  indorser, 
Mather,  is  relieved  of  his  liability  as  indorser. 

Mr.  Chief  Justice  Tindale  said:  *'We,  therefore, 
think  that,  as  no  presentment  was  made  at  the  house 
of  the  bankers  in  London,  where  the  acceptor  had  un- 
dertaken to  pay  it,  the  liability  of  the  drawer  (as  in- 
dorser) never  arose."  Consequently,  judgment  was 
given  for  Mather. 

RXJUNG  LAW 

Story  Case  Answer 

The  Negotiable  Instruments  Law  fully  covers  the 
proper  place  for  presentment.  It  is  there  provided: 
"Presentment  for  payment  is  made  at  the  proper 
place :  (1)  Where  a  place  of  payment  is  specified  in 
the  instrument  and  it  is  there  presented.  (2)  Where 
no  place  of  payment  is  specified,  but  the  address  of  the 
person  to  make  payment  is  given  in  the  instrument, 
and  it  is  there  presented.  (3)  Where  no  place  of  pay- 
ment is  specified  and  no  address  is  given  and  the  in- 
strument is  presented  at  the  usual  place  of  business  or 
residence  of  the  person  to  make  payment.  (4)  In  any 
other  case,  if  presented  to  the  person  to  make  pay- 
ment wherever  he  can  be  found,  or  if  presented  at  his 
last  known  place  of  business  or  residence.'* 

If  there  had  been  no  address  given  on  the  note  in  the 
Story  Case,  a  valid  presentment  might  have  been  made 
at  either  the  place  of  residence  or  business  of  the 
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maker.  Since  the  address  was  given,  it  would  not  be 
sufficient  to  present  the  note  to  Petraski  at  the  factory 
or  at  any  chance  meeting  in  the  street.  He  is  not 
expected  to  have  the  money  ready  at  any  place  other 
than  the  one  he  has  designated.  But  a  presentment 
at  the  designated  place  is  sufficient,  and  if  the  maker 
is  not  there  the  liability  of  the  indorser  at  once  arises. 
The  Intercity  Wage  Loan  Association  is  not  required 
to  trust  to  finding  the  maker  of  the  note  at  the  day  of 
maturity,  but  having  looked  for  him  at  the  designated 
place  at  a  proper  hour,  may  then  proceed  against  the 
indorser,  and  should  have  judgment  against  Papatides. 


f.    Where  the  Drawer  Has  No  Right  to  Expect  that  the 

Drawee  or  Acceptor  Will  Pay  the  Instrument, 

Presentment  for  Payment  Is  Not  Required 

to  Charge  Him 

STORY  CASE 

The  Central  States  Grain  Company  had  regularly 
shipped  grain  to  the  firm  of  Anstadt  &  Bergmann  in 
Hamburg,  and  drawn  drafts  upon  them  up  to  the 
amoxmt  of  its  price,  after  shipping  the  cargo.  One 
shipment  was  diverted  to  the  Bermuda  Islands  by  the 
captain  of  the  vessel,  because  of  the  dangers  to  ship- 
ping after  the  declaration  of  war,  and  the  draft  was 
dishonored.  Nevertheless,  the  Central  States  Grain 
Company  continued  to  make  up  the  cargoes  as  stipu- 
lated in  their  contracts.  One  such  cargo  was  loaded  in 
the  steamer  Halcyon,  which  never  left  port,  but  the 
Central  States  Grain  Company  followed  its  usual 
practice  of  drawing  a  bill  of  exchange  and  discounting 
it.  A  purchaser  of  the  bill,  Moore  and  Sons,  bankers, 
discovered  that  all  bills  drawn  since  the  declaration  of 
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war  upon  Anstadt  &  Bergmann  had  been  dishonored 
and  that  all  shipments  recently  made  by  the  Central 
States  Grain  Company,  including  the  cargo  described 
in  its  bill  of  exchange,  were  still  ta  port  on  this  side 
of  the  ocean.  Moore  &  Sons  made  no  effort  to  have 
the  bill  presented,  but  at  its  maturity,  demanded  pay- 
ment of  the  drawer.  They  defended  that  there  was 
no  liability  imtil  dishonor  by  the  drawee.  What  should 
be  decided? 

RXJUNG  OOXTET  CASE 

Carew  vs.  Duckworth,  Law  Reports,  Volume  4  Ex- 
chequer P.eports,  Page  313. 

Duckworth  drew  a  check  for  £30  on  the  Agra  Bank, 
payable  to  Carew.  Carew  agreed  not  to  present  it 
for  several  days.  At  the  time  the  check  was  given, 
Duckworth  had  £106  in  the  bank.  A  few  days  after 
giving  this  check,  Duckworth  drew  out  all  the  money 
but  a  few  pounds.  Carew  presented  the  check  for  pay- 
ment, but  was  refused  because  of  the  insufficiency  of 
assets  to  the  credit  of  Duckworth.  Carew,  without  * 
sending  any  notice  of  dishonor  to  Duckworth,  began 
suit.  For  Duckworth  it  was  contended  that  he  could 
not  be  charged,  because  he  was  not  given  notice  of 
dishonor  by  the  Agra  Bank. 

Decision :  Whenever  a  drawer  of  a  bill  has  not  fur- 
nished the  drawee  with  funds  to  pay  the  bill,  or  has 
reason  to  expect  that  the  drawee  will  not  pay,  he  is  not 
entitled  to  the  usual  condition  of  diligence,  as  present- 
ment and  notice  of  dishonor.  In  this  case  it  was  shown 
that  Duckworth  knew  or  had  reason  to  believe  that  the 
Agra  Bank  would  not  pay  the  instrument  in  question ; 
consequently,  he  is  not  prejudiced  by  lack  of  notice ;  he 
cannot  complain,  for  he  must  have  anticipated  the  out- 
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come.    Therefore,  he  is  not  relieved  of  liability. 

Mr.  Baron  Cleashy  said:  **Now,  here  the  check  was 
given  with  a  request  that  it  should  not  be  presented  for 
a  few  days :  but  it  is  nevertheless  said  that,  if  at  the 
time  of  drawing  it  there  were  funds,  the  drawer  is  en- 
titled to  notice  of  dishonor.  But  can  it  be  said  that 
after  a  check  has  been  given  with  such  a  request,  and 
the  drawer  next  day  draws  out  the  whole  of  his  funds, 
and  never  afterwards  pays  in  a  farthing,  nor  has  any 
reasonable  expectation  of  funds  coming  in,  so  that  he 
must  well  know  that  there  never  can  be  any  funds  to 
meet  the  check,  he  is  not  completely  aware  that  the 
check  will  not  be  paid?  In  fact,  was  there  any  reason- 
able expectation  that  there  would  be  funds  to  meet  the 
check?  The  jury  has  found  that  Duckworth  had  no 
reasonable  expectation  that  the  check  would  be  paid, 
and  I  think  there  was  sufficient  ground  for  that  find- 
ing.*'   Judgment  was  given  for  Carew. 

RUUNG  LAW 
Story  Case  Answer 

If  the  drawer  knows,  or  has  reason  to  believe,  when 
he  gives  a  bill,  that  it  will  not  be  accepted  or  paid,  then 
the  holder  of  the  instrument  is  under  no  obligation  to 
present  it  for  payment.  The  law  does  not  compel  the 
holder  to  do  a  useless  thing.  The  purpose  of  the  pre- 
sentment is  to  give  the  drawer  the  benefit  of  payment 
by  the  drawee;  if  it  is  reasonably  certain  that  the 
drawee  will  accept  or  pay,  the  drawer  is  entitled  to 
have  presentment  made  to  him.  But  if  he  knows  that 
it  will  not  be  paid,  he  is  not  prejudiced  by  the  fact  that 
it  is  not  so  presented. 

It  is  a  common  business  practice  to  draw  bills  of  ex- 
change against  the  consignee,  against  or  on  the  secur- 


NEGOTIABLE   INSTEUMENTS    167 

ity  of  goods  shipped  under  contract  of  purchase.  It  is, 
therefore,  common  knowledge  that  the  acceptance  of 
such  a  bill  is  given  in  discharge  of  the  purchase  price. 
When  the  goods  were  not  being  delivered,  when  other 
similar  bills  had  been  and  were  being  regularly  dis- 
honored, and  when  there  was  no  other  obligation  upon 
the  drawee  to  accept  for  the  benefit  of  the  drawer, 
then  it  is  apparent  that  an  acceptance  or  payment  of 
this  bill  could  not  reasonably  be  expected.  For  that 
reason  it  would  be  unreasonable  to  require  a  demand 
for  payment,  and  the  drawer  is  held  primarily  liable. 
Without  sending  the  bill  over  to  Hamburg  for  pre- 
sentment, and  giving  notice  of  its  dishonor,  the  holder 
can  recover  immediately  of  the  drawer,  the  Central 
States  Grain  Company.  Judgment  should  be  given  for 
Moore  &  Sons,  the  plaintiffs. 


g.    Presentment  for  Pajmient  Is  Not  Required  in  Order  to 

Charge  an  Indorser  Where  the  Instrument  Was  Made 

or  Accepted  for  His  Accommodation,  and 

He  Has  No  Reason  to  Expect  that 

the  Instrument  will  Be 

Paid 

STOBY  CASE 

The  daughter  of  Stuart  Hodges  was  married  to  a 
young  man,  Duncan  Prentiss,  the  owner  of  a  small  dry 
goods  store  of  very  unsatisfactory  earning  capacities. 
To  tide  over  an  emergency,  Hodges  agreed  to  assist  his 
son-in-law  to  raise  money  by  accepting  the  following 
instrument : 

*'$500.  Millvale,  April  22,  1916. 

Pay  to  Duncan  Prentiss,  or  order,  the  sum 
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of  five  hundred  dollars,  three  months  after 
date,  with  interest  at  five  per  cent  after  date, 
and  seven  per  cent  after  maturity. 

To  Stuart  Hodges,  Millvale. 
(Signed)     Duncan  Prentiss. '^ 
(Written  across  face)  Accepted,  4-24- '16., 
(Signed)     Stuart  Hodges. 
(Indorsed)    Pay  to  the  First  National  Bank 

of  Millvale. 
(Signed)  Duncan  Prentiss.'' 
The  bank  advanced  the  cash  to  Prentiss,  and  at  the 
maturity  of  the  note  demanded  payment  from  him.  No 
demand  was  made  upon  Hodges,  who  was  a  good  cus- 
tomer of  the  bank  and  one  whom  they  did  not  wish 
to  inconvenience,  but  suit  was  at  once  started  against 
Prentiss  and  the  stock  of  goods  in  his  dry  goods  store 
attached.  He  asserted  that,  without  proof  of  present- 
ment and  dishonor  by  the  acceptor,  he  was  not  liable  as 
drawer  or  indorser.    Should  the  bank  recover? 

BUUNO  COUBT  CASE 

Luchenbach  vs.  McDonald,  Volume  164  Federal  Re- 
ports, Page  206. 

McDonald,  Kunzig,  and  Smith  were  oflScers  and 
stockholders  of  a  corporation.  The  organization  had 
no  assets  whatever,  but  was  engaged  in  carrying  out 
two  contracts  which  were  regarded  as  valuable.  In 
order  to  successfully  complete  these  contracts,  it  was 
necessary  to  borrow  money.  Luckenbach  made  a  loan 
of  $10,000  to  the  company,  taking  its  note  for  the 
amoxmt.  To  secure  the  repayment  of  the  loan  McDon- 
ald, Kunzig  and  Smith  indorsed  the  note.  When  the 
note  fell  due,  suit  was  brought  against  McDonald  and 
his  associates.     They  contended  that  they  were  not 
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liable  because  no  presentment  to  the  corporation,  as 
maker,  was  made  when  the  note  matured. 

Mr.  Holland,  District  Judge,  said:  "By  the  Nego- 
tiable Instruments  Law  of  Pennsylvania  it  is  provided 
that  presentment  for  payment  is  not  required,  in  order 
to  charge  an  indorser  where  the  instrument  was  made 
or  accepted  for  acconmaodation,  and  he  had  no  reason 
to  expect  that  the  instrument  would  be  paid.  In  this 
case,  this  instrument  was  made  for  the  accommodation 
of  McDonald  and  his  associates.  They  were  well 
aware  that  the  corporation  was  without  funds  with 
which  to  pay  the  note ;  consequently,  Luckenbach  was 
under  no  duty  to  present  this  note  to  the  corporation 
as  maker.''    Judgment  was  given  for  Luckenbach. 

BXnJNGLAW 

Story  Case  Answer 

"Where  an  instrument  is  made  for  the  accommodation 
of  a  person,  and  the  person  accommodated  has  no  rea- 
son to  believe  that  it  will  be  paid,  if  presented,  pre- 
sentment for  payment  need  not  be  made  in  order  to 
charge  him.  If  he  does  pay  the  instrument,  he  has 
no  action  against  the  party  who  accommodated  him, 
while  on  the  other  hand,  if  the  instrument  should  be 
presented  to  and  paid  by  the  accommodating  party,  the 
latter  would  then  be  entitled  to  recover  the  amount 
paid  from  the  one  accommodated.  This  shows  that  in 
such  a  case  the  primary  party  is  the  one  for  whose 
benefit  the  instrument  was  made,  even  though  he  is,  on 
the  fact  of  the  instrmnent,  a  secondary  party.  Because 
he  is  primarily  liable,  he  may  be  sued  without  prior 
demand  upon  the  parties  apparently  primary,  but 
actually  only  secondary. 

In  the  Story  Case,  Hodges  is  nominally  the  primary 
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party  upon  the  bill,  by  reason  of  his  acceptance.  But 
Prentiss,  having  given  no  consideration  for  his  accept- 
ance, has  no  legal  right  to  compel  him  to  pay.  If 
Prentiss  had  paid  the  bill  at  its  maturity,  he  would 
have  had  no  right  to  sue  Hodges,  as  the  ordinary  in- 
dorser  would.  Since  he  could  not  require  Hodges  to 
pay,  he  is  not  entitled  to  have  the  holder  first  proceed 
against  Hodges.  The  formality  of  presentment  and 
notice  is  dispensed  with,  because  in  any  case  Prentiss 
would  be  required  to  settle.  Therefore  his  defense  is 
not  good,  and  the  bank  should  have  judgment. 


h-    Presentment  for  Payment  May  Be  Excused 
STOBY  CASE 

For  many  years  Carey  Hutchinson  had  been  in  the 
business  of  erecting  a  special  type  of  factory  building. 
A  part  of  this  business  he  handled  through  a  corpora- 
tion called  the  Millarch  Construction  Company,  of 
which  he  was  the  principal  stockholder.  In  the  settle- 
ment of  an  account  which  he  owed  to  the  LoweU  Ce- 
ment Company,  for  materials,  he  gave  it  a  note  of  the 
Millarch  Construction  Company,  payable  to  him,  and 
by  him  indorsed.  Shortly  before  its  maturity,  one  of 
his  orders  sent  to  the  Lowell  Cement  Company  was  ac- 
companied by  a  letter  which  said  that  he  had  decided, 
on  account  of  the  poor  financial  conditions  of  the  Mil- 
larch Construction  Company,  to  apply  immediatelj^  for 
its  dissolution.  He  stated  that  it  was  hopelessly  in- 
solvent but  that  he  expected  to  provide  enough  to  make 
a  satisfactory  composition  with  creditors  and  that  he 
hoped  he  would  receive  favorable  credit  in  conducting 
the  business  in  his  individual  capacity.  Relying  on 
this  letter,  the  Lowell  Cement  Company  made  no  at- 
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tempt  to  collect  from  the  Millarch  Construction  Com- 
pany the  note  which  it  held,  but  presented  it  to 
Hutchinson  with  a  demand  that  he  pay,  according  to 
his  indorsement.  This  he  failed  to  do  and  suit  was 
brought.  The  defense  was  maintained  that  there  had 
been  no  valid  presentment  to  the  primary  party,  in  or- 
der to  create  the  liability  of  the  indorser.  Is  this  de- 
fense open  to  Hutchinson  under  the  circumstances! 

BXTUNa  COUBT  CASE 

Adams  vs.  Leland,  Volume  30  New  York  Reports, 
Page  309. 

A  partnership  by  the  name  of  Seymour,  Moore  & 
Company  made  a  promissory  note  payable  to  Leland. 
The  note  was  dated  at  110  Broadway,  New  York,  the 
place  of  business  of  the  makers  when  it  was  given. 
When  the  note  fell  due  the  firm  of  Seymour,  Moore  & 
Company  had  dissolved,  and  a  new  firm,  Seymour, 
Morton  &  Company,  had  been  formed  and  was  doing 
business  at  the  same  place.  Adams,  to  whom  Leland 
had  indorsed  the  note,  carried  the  note  to  110  Broad- 
way, and  was  informed  by  an  attendant  that  the  firm 
of  Seymour,  Moore  &  Company  no  longer  did  business 
there,  but  referred  him  to  an  agent  of  the  old  firm  at 
No.  54  William  Street.  When  Adams  conferred  with 
this  agent,  he  could  learn  no  definite  information,  but 
was  told  that  the  makers  of  the  note  were  *  *  out  west. ' ' 
He,  Adams,  then  sued  Leland  as  an  indorser. 

Leland  contended  that  he  could  not  be  held  as  an  in- 
dorser, because  no  presentment  was  ever  made  to  Sey- 
mour, Moore  &  Company,  and  no  notice  of  dishonor 
given. 

Decision :  Presentment  for  payment  will  be  excused 
when  the  holder  of  a  paper  has  exercised  due  diligence 
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in  finding  the  party  primarily  liable,  when  no  particu- 
lar place  of  payment  is  indicated.  Adams  did  all  that 
could  be  expected  of  a  reasonably  prudent  man,  and 
so  he  may  sue  Leland  as  an  indorser,  although  no  pre- 
sentment was  made  and  notice  of  dishonor  given. 

Mr.  Justice  Wright  said:  *'When  a  promissory 
note  is  not  made  payable  at  any  particular  place,  gen- 
erally, in  order  to  charge  the  indorser,  payment  must 
be  demanded  of  the  maker  at  his  place  of  residence  or 
business.  Yet  there  are  various  exceptions  to  this  rule. 
If  the  maker  has  no  known  residence  or  place  of  busi- 
ness, the  holder  will  be  excused  from  making  any  de- 
mand whatever.  So,  if  in  the  intermediate  period  be- 
tween the  time  when  it  becomes  due,  the  maker  has 
removed  his  domicile  or  place  of  business  to  another 
state,  the  holder  will  be  excused  for  non-presentment 
for  payment,  and  will  be  entitled  to  the  same  recourse 
against  the  indorser  as  if  there  had  been  due  present- 
ment."   Judgment  was  given  for  Adams. 

EUUNG  LAW 
Story  Case  Answer 

Although  presentment  for  payment  is  required  in 
most  cases,  yet  there  are  circumstances  under  which 
presentment  may  be  excused.  If,  after  reasonable  and 
diligent  search  has  been  made,  the  holder  is  unable  to 
find  the  party  who  is  to  pay  the  instrument,  present- 
ment for  pa^Tnent  is  then  excused,  and  the  parties  of 
secondary  liability  are  liable,  nevertheless.  If  the 
drawee  is  a  fictitious  person,  the  same  is  true ;  present- 
ment for  payment  is  excused.  If  the  parties  who  are 
secondarily  liable  either  expressly  or  by  implication 
agree,  presentment  for  payment  may  be  waived. 

Where  the  indorsers   of  a  negotiable   instrument 


NEGOTIABLE   INSTEUMENTS    173 

either  institute  bankruptcy  proceedings  against  the 
primary  party,  or  act  to  secure  an  assignment  or  com- 
position for  the  benefit  of  his  creditors,  they  can  not 
at  the  same  time  insist  that  the  instrument  be  presented 
to  him  for  payment.  By  their  own  acts  they  have  made 
evident  his  inability  to  pay  and  can  not  possibly  stand 
in  need  of  information  that  he  has  defaulted.  Their 
acts  amount  to  a  waiver  of  their  right  to  have  the  in- 
strument presented.  The  letter  of  Hutchinson  showed 
that  he  was  fully  informed  of  the  fact  that  the  Millarch 
Construction  Company  would  be  unable  to  pay,  and 
further  that  he  was  about  to  participate  in  an  enforced 
liquidation  of  its  affairs.  He  can  not  therefore  claim 
that  he  has  been  prejudiced  by  the  failure  of  the  Lowell 
Cement  Company  to  present  the  note  and  give  notice 
of  dishonor.  He  is  liable  on  his  indorsement  and  has 
not  stated  a  defense.  Judgment  should  be  given  for 
the  plaintiff. 


i.    Effect  of  Failure  to  Present 

(1)     The  Maker  of  a  Note  Is  Bound,  Although  the  Note 

Be  Not  Presented  On  the  Day  It  Falls  Due 

STORY  CASE 

The  following  instrument  was  issued  to  the  Metro- 
politan Trust  Company  in  pajnment  for  the  rent  of  a 
building  which  it  held  as  trustee : 

*'425.  June  30, 1915. 

We  do  hereby  promise  to  pay  to  bearer 
four  hundred  and  twenty-five  dollars,  on  de- 
mand, without  interest. 
A.  Hallo  way  &  Son,  (Signed) 

Private  Bankers, 
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Halloway  Building. 

Arthur  Halloway 
William  Halloway." 
The  Metropolitan  Trust  Company  made  no  demand, 
but  after  about  ten  days,  brought  suit  on  the  note. 
A.  Halloway  &  Son  admitted  the  execution  of  the  note 
and  offered  to  pay  it,  but  the  Metropolitan  Trust  Com- 
pany insisted  that  the  judgment  include  the  costs  of 
suit  and  serving  process.    What  should  be  recovered? 

EULING  OOXTBT  CASE 

Greeley  vs.  Whitehead,  Volume  35  Florida  Reports, 
Page  523;  Volume  48  American  State  Reports,  Page 
258. 

Whitehead  made  his  note,  payable  one  year  after 
date,  at  a  certain  bank,  particularly  named.  Greeley 
became  the  owner  of  this  note.  When  it  matured, 
Greeley  brought  suit  without  having  presented  it  to 
Whitehead  for  payment. 

Whitehead  insisted  that  he  was  not  liable,  unless  it 
was  shown  that  the  note  was  presented  for  payment  at 
the  time  and  place  designated. 

Decision :  The  maker  of  a  note  payable  at  a  particu- 
lar time  and  place  is  liable  thereon,  although  it  is  not 
presented  at  the  time  and  place  named;  but  he  may 
avoid  the  payment  of  future  interest,  damages,  and 
costs  by  showing  a  readiness  and  ability  to  pay  at  the 
time  and  place  designated,  and  since  that  time  until  the 
action  was  brought,  and  that  he  brings  the  money  into 
court  for  that  purpose. 

Mr.  Chief  Justice  Mory  said:  "It  is  now  the  ac- 
cepted doctrine  in  the  United  States  that  in  a  suit 
against  a  maker  of  a  promissory  note,  payable  at  a  par- 
ticular time  and  place,  it  is  not  necessary  to  allege  in 
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the  declaration  a  presentation  for  payment  at  the  place 
named,  or  to  prove  such  presentation  at  the  trial,  in 
order  to  entitle  the  plaintiff  to  recover  upon  such 
note.  The  theory  of  the  American  courts  is  that  the 
maker  of  the  note,  being  the  principal  debtor,  is  still 
liable  to  pay,  though  the  note  is  not  presented  at  the 
time  and  place  designated  for  payment,  and  that  it 
devolves  upon  him  to  show  as  a  matter  of  defense  a 
readiness  with  the  money  to  meet  the  note  at  the  time 
and  place. ' '  Judgment  was  therefore  given  for  Greeley.- 

EUUNQ  LAW 

Story  Case  Answer 

The  maker  of  a  note  is  not  discharged  of  his  liability 
thereon  by  reason  of  the  fact  that  it  is  not  presented  to 
him  for  payment.  He  is  the  principal  debtor;  he  is 
under  an  obligation  to  pay  the  note  under  all  circum- 
stances ;  and  the  mere  fact  that  suit  is  begun  against 
him  without  a  previous  demand  for  payment  does  not 
relieve  him  of  the  duty  to  pay  it.  But  if  he  is  able  to 
show  that  he  was  ready  and  willing  to  pay  the  instru- 
ment at  all  times  during  the  day  on  which  payment  was 
due,  this  will  relieve  him  of  the  duty  of  paying  the 
costs  of  litigation,  and  interest,  and  he  may  be  allowed 
such  damages  as  he  may  have  suffered  by  reason  of 
the  failure  of  the  holder  to  present  the  instrument  for 
payment. 

Lack  of  demand  is  no  defense  to  A.  Halloway  &  Son 
as  to  the  principal  of  the  note.  If  the  Metropolitan 
Trust  Company,  for  reasons  of  its  own,  desires  that  its 
debt  be  made  a  judgment  of  record,  it  is  entitled  to 
have  it.  But  it  is  not  entitled  to  have  the  debtor  pay 
the  costs  of  the  suit,  nor  can  it  needlessly  require  him 
to  go  to  the  expense  of  defending.    If  the  defendant, 
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A.  Halloway  &  Son,  were  required  to  pay  an  appear- 
ance fee,  that  should  be  charged  against  the  Metro- 
politan Trust  Company.  Since  this  note  was  not  due 
until  a  demand  was  made  and  bore  no  interest  before 
maturity,  it  has  never  carried  interest  and  that  ques- 
tion is  not  here  raised.  The  judgment  should  be  for 
the  plaintiff,  for  the  amount  of  the  note,  $425,  without 
costs,  with  a  deduction  for  the  defendant's  costs. 


(2)    The  Acceptor  of  a  Bill  Is  Bound,  Although  the  Bill 

Is  Not  Presented  On  the  Day  It  Falls  Due 

8T0BY  CASE 

The  Province  Bank  accepted  a  bill  due  in  thirty  days, 
drawn  on  it  by  one  of  its  depositors,  in  favor  of  Sey- 
mour Wallace.  More  than  three  months  after  the  ma- 
turity of  the  bill,  Wallace  presented  it  for  the  first 
time,  demanding  interest  at  the  stated  rate  for  the 
whole  period.  The  bank  refused  to  pay  more  than  the 
principal  and  interest  for  thirty  days.  When  suit  was 
brought,  it  was  proved  in  court  that  the  bank  had  met 
all  demands  in  the  course  of  its  business  promptly  and 
would  have  paid  this  bill  at  its  maturity  if  demanded. 
What  should  be  the  judgment  of  the  court? 

EXJUNG  COUET  CASE 

Wolcott  vs.  Von  Santwood,  Volume  17  Johnson  Re- 
ports, Page  248;  Volume  8  American  Decisions,  Page 
396. 

Saunder  and  Smith  drew  a  bill  of  exchange  upon 
Von  Santwood,  directing  him,  five  months  after  date, 
to  pay  to  Wolcott  the  sum  of  $2942,  Upon  present- 
ment, Von  Santwood  accepted  the  bill.  At  maturity 
Wolcott  sued  upon  this  bill  without  presenting  it  to 
Von  Santwood  for  payment. 
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It  was  insisted  by  Von  Santwood  that  he  should 
have  been  presented  with  the  bill  when  it  matured  be- 
fore action  could  be  brought  upon  it. 

Mr.  Chief  Justice  Spencer  said:  ''When  a  biU  is 
drawn,  payable  at  a  particular  place,  and  accepted,  it 
is  not  necessary  that  a  holder  should  show  that  he  pre- 
sented the  bill  to  the  acceptor  at  that  place,  in  order 
that  he  may  recover.  The  acceptor,  like  the  maker  of 
the  note,  is  liable  absolutely,  and  failure  to  present  a 
bill  for  payment  does  not  relieve  him  of  such  liability. 
But  if  he  were  ready  and  willing  at  such  time  to  pay 
the  bill,  he  is  relieved  of  future  interest,  costs,  and 
damages  caused  by  the  failure  of  the  holder  to  present 
the  bill  for  payment.'* 

EULING  LAW 
Story  Case  Answer 

The  acceptor  of  a  bill  of  exchange  is  regarded  as  the 
principal  debtor,  just  as  the  maker  of  a  note  is  re- 
garded as  the  principal  debtor  of  the  note.  Conse- 
quently, the  acceptor  is  not  discharged  of  his  liability 
in  respect  to  the  bill  by  reason  of  the  fact  that  the 
holder  of  the  bill  did  not  present  it  for  payment  on  the 
day  when  it  should  have  been  paid.  He,  too,  like  the 
maker  of  a  note,  may  show  that  he  was  ready  and 
willing  at  the  time  and  place  appointed  to  pay  the 
same,  and  if  he  does  show  this,  he  will  be  relieved  of 
interest,  and  costs.  Further,  if  damages  have  resulted 
because  of  the  delay,  the  holder  of  the  instrument  must 
bear  the  loss. 

The  Province  Bank  is  liable  for  the  principal  amount 
of  the  bill,  and  has  no  defense  in  that  it  was  not  prop- 
erly presented  for  payment  at  maturity.  But  in  view 
of  the  showing  that  it  was  ready  and  willing,  at  the 
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proper  time  and  place,  to  make  the  payment,  it  is  not 
liable  for  interest  after  maturity.  Wallace  should  be 
given  judgment  for  the  amount  of  the  bill  with  interest 
for  thirty  days,  but  without  interest  after  maturity. 


E.     Acceptance  of  a  Bill  of  Exchange  Is  the  Act  by  Which 

the  Person  On  Whom  the  Bill  of  Exchange  Is  Drawn 

Agrees  to  the  Order  of  the  Drawer  to  Pay  It 

1.    Nature  of  Acceptance 

STO£Y  CASE 

It  always  required  a  large  amount  of  cash  to  pay 
the  extra  laborers  which  Carter  Henderson  employed 
to  pick  and  ship  his  cotton  crop.  To  provide  this 
money,  he  was  accustomed  to  draw  a  bill  of  exchange 
of  ninety  days*  maturity  on  Judson  Breckinridge,  the 
exporter  at  Charleston,  to  whom  he  consigned  his 
cotton,  in  advance  of  a  shipment  to  him.  These  bills 
he  had  for  years  discounted  with  the  local  bank,  the 
Planters  State  Bank.  In  this  course  of  dealing,  one 
of  the  bills  held  by  his  bank  was  indorsed  in  rediscount 
to  the  Federal  Reserve  Bank  of  Richmond,  Va.  The 
Federal  Reserve  Bank,  desiring  more  security  than 
that  afforded  by  the  indorsement  of  the  Planters  Bank 
and  the  signature  of  the  drawer,  Henderson,  sent  the 
bill  to  Charleston  for  presentment.  Breckinridge  did 
not  sign  the  bill,  but  asserted  to  the  notary,  who  pre- 
sented it,  that  it  was  good  and  would  be  paid  by  him 
at  maturity.  At  that  time,  however,  he  refused  to 
pay  it  and  it  was  charged  back  to  the  Planters  State 
Bank.  Suit  was  brought  by  the  Planters  Bank  upon 
the  oral  acceptance  of  the  bill.  Breckinridge  asserted 
that  without  his  signature,  or  at  least  a  written  prom- 
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ise,  he  was  not  liable.    Is  the  bank  entitled  to  recover  3 

BUUNG  COURT  CASE 

Boss  vs,  Swope,  Volume  40  Penn.  State  Reports, 
Page  186. 

Forward  gave  to  Swope  and  Karns  the  following 
biU: 

"$1616.  Somerset,  Pa. 

May  1,  1915. 
George  Ross  &  Company,  bankers,  pay  to 
Swope  and  Karns,  or  order,  ninety  days  from 
date,  sixteen  hundred  and  sixteen  dollars. 
(Signed)    Boss,  Forward." 

This  paper  was  indorsed  by  Swope  and  Karns  and 
delivered  to  Ross  &  Company,  npon  whom  it  was 
drawn.  Some  thirty  days  before  it  came  due,  Ross  & 
Company  received  the  bill  by  way  of  discount.  When 
the  bill  matured,  Forward  had  no  funds  in  the  bank. 
Ross  &  Company  protested  the  bill  and  demanded 
payment  of  Swope,  as  indorser.  He  refused  to  pay  it, 
and  Ross  then  brought  this  suit. 

It  was  contended  by  Swope,  in  defense,  that  by  dis- 
counting the  bill,  Ross  had  accepted  and  paid  the  bill. 
This  acceptance  and  payment,  it  was  insisted,  dis- 
charged the  obligation,  and  no  further  action  could  be 
brought  upon  it. 

Mr.  Justice  Strong  said :  "Acceptance  is  an  engage- 
ment to  pay  a  bill  according  to  its  tenor  and  effect  at 
maturity,  and  not  before.  A  bill  is  *paid,'  only  when  it 
is  done  in  due  course,  and  with  an  intention  to  satisfy 
and  discharge  it.  In  this  case,  Ross  &  Company  did 
not  accept  or  pay  the  bill;  they  merely  discounted  it. 
Discounting  a  bill,  even  when  done  by  a  drawee,  is 
neither  acceptance  nor  payment.    Such  being  the  case, 


180    NEGOTIABLE   INSTEUMENTS 

this  bill  was  not  discharged.  The  maker  not  paying, 
Koss  is  entitled  to  collect  it  from  his  indorser,  Swope. ' ' 
Judgment  was  therefore  given  for  Eoss  &  Company. 

EUUNG  LAW 
Story  Case  Answer 

The  acceptance  of  a  bill  of  exchange  is  the  expression 
of  the  drawee's  willingness  to  pay  the  amount  named 
in  the  bill  to  the  order  of  the  payee,  as  designated  by 
the  drawer  of  the  bill.  The  drawee,  by  acceptance, 
enters  into  a  contract  to  pay  the  amount  named  therein 
to  the  payee.  As  stated  in  the  Negotiable  Instruments 
Law:  **The  acceptance  of  a  bill  of  exchange  is  the 
signification  of  the  drawee  of  his  assent  to  the  order  of 
the  drawer."  Of  course,  acceptance  applies  only  to 
bills  of  exchange,  foreign  or  inland,  because  notes  have 
no  drawee,  and  consequently  no  acceptance. 

The  Negotiable  Instruments  Law  also  requires  that 
an  acceptance  be  in  writing,  but  before  the  adoption  of 
this  law,  and  in  those  states  which  have  not  yet 
adopted  it  or  similar  statutes,  the  rule  of  the  Common 
Law  was  otherwise.  Acceptance,  like  other  matters  of 
assent,  might  be  given  or  proved  in  any  manner  until 
statute  provided  to  the  contrary.  It  happens  that  the 
state  of  South  Carolina  is  one  of  those  which  has  not 
(in  1914)  adopted  the  Negotiable  Instruments  Law. 
But  it  has  had,  since  an  early  date,  a  statute  requiring 
an  acceptance  to  be  written  and  signed.  Therefore, 
the  oral  statements  of  Breckinridge  to  the  effect  that 
he  would  pay  the  bill,  while  they  do  show  his  assent 
to  the  terms  in  which  it  was  drawn,  do  not  legally  bind 
him  to  pay  it.  Judgment  should  be  given  for  Breckin- 
ridge. 
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2.    The  Drawee  Named  in  the  Bill  Is  Not  Bound  Unless 
He  Has  Accepted  the  Instrument 

STOSY  CASE 

The  Salt  Lake  Distributing  Company  sold  an  order 
of  miscellaneous  merchandise  to  Oliphant  Young,  the 
keeper  of  the  general  store  in  Eureka,  Utah.  After 
thirty  days,  the  company  drew  a  bill,  for  the  amount 
of  the  invoice,  upon  Young,  payable  thirty  days  after 
sight.  After  discount  and  indorsement  by  various  hold- 
ers, the  bill  came  to  the  Merchants'  Bank  at  Eureka 
and  was  by  it  presented  to  Oliphant  Young.  Young  felt 
that  the  drawing  of  the  bill  was  a  reflection  upon  his 
credit  and  gave  expression  to  this  feeling  by  writing 
across  the  face  of  the  bHl,  "I  bought  these  goods  from 
the  Salt  Lake  Distributing  Company  and  I  will  pay  no- 
body else.  You  will  get  your  money  when  I  am  ready. 
Oliphant  Young."  Thirty  days  after  this  was  written 
on  the  bill,  the  Merchants'  Bank  demanded  payment 
and  brought  suit  against  Young.  It  contended  that 
there  was  a  written  admission  of  the  debt,  and  a  signa- 
ture placed  on  the  instrument.  Young  denied  that  this 
constituted  an  acceptance,  and  that  the  admission  of 
his  debt  to  the  distributing  company  could  support  an 
action  by  another  person.  Is  Young  liable? 

RUMNG  COURT  CASE 

National  Bank  of  Rochville  vs.  Second  National  Bank 
of  Lafayette,  Volume  69  Indiana  Reports,  Page  479. 

A.  T.  Colton  drew  a  check  upon  the  Second  National 
Bank  of  Lafayette,  payable  to  the  National  Bank  of 
Rockville.  It  was  never  presented  for  acceptance,  and 
when  it  was  presented  for  payment,  the  Second  Na- 
tional Bank  of  Lafayette  refused  to  pay  it,  notwith- 
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standing  the  fact  that  it  had  money  on  deposit  of 
Colton,  the  maker  of  the  note.  This  action  was 
brought  by  the  National  Bank  of  Rockville  to  recover 
from  the  Second  National  Bank  of  Lafayette. 

It  was  contended  by  the  latter  that  it  was  not  liable 
upon  such  check  until  it  had  accepted  it. 

Mr.  Justice  Biddle,  who  delivered  the  opinion  of  the 
court,  said  in  part:  "A  bank  check  has  all  the  requi- 
sites of  a  bill  of  exchange,  except  that  it  is  due  on 
demand,  without  days  of  grace,  and  if  dishonored,  re- 
quires no  protest  for  non-acceptance  or  non-payment. 
There  is  no  implied  contract  in  favor  of  the  payee, 
against  the  drawee,  that  he  will  either  accept  or  pay 
the  check.  The  drawee  is  no  party  to  the  check  until 
he  accepts  it :  and  a  party  cannot  be  sued  on  an  express 
contract  before  he  enters  into  it.  The  fact  that  the 
drawee  has  funds  in  his  hands,  belonging  to  the 
drawer,  sufficient  to  pay  the  check,  does  not  change 
the  rule."  Judgment  was  given  for  the  Second  Na- 
tional Bank  of  Lafayette. 

BnUNQIiAW 
Story  Case  Answer 
We  have  just  seen  that  an  acceptance  virtually 
amoimts  to  the  making  of  a  contract,  by  which  the  ac- 
ceptor agrees  to  pay  the  amount,  named  in  the  instru- 
ment, to  a  certain  person.  Therefore,  until  he  accepts 
the  bill  he  is  under  no  obligation  whatever  to  the  per- 
son named  as  payee.  He  may  be  under  an  obligation 
to  the  drawer  to  accept,  when  presented  to  him;  but 
this  obligation  to  the  drawer  confers  no  benefit  upon 
the  payee.  This  is  not  altered  by  reason  of  the  fact 
that  the  drawee  may  have  funds  in  his  possession  with 
which  he  might  pay  the  bill  after  acceptance. 
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As  pointed  ont  in  the  last  case,  acceptance  is  an  as- 
sent to  the  order  as  drawn.  Since  Young  has  shown 
very  clearly,  in  the  Story  Case,  that  he  does  not  agree 
to  pay  to  the  order  of  his  creditor,  his  signature  does 
not  constitute  an  acceptance.  Even  a  promise  to  the 
holder  to  pay  the  amount  of  the  bill  is  not  an  accept- 
ance if  it  fixes  a  new  time  for  payment,  a  different  rate 
of  interest,  or  in  any  other  way  refuses  to  accept  the 
terms  of  the  bill  as  drawn.  It  is  then  a  "qualified  ac- 
ceptance," which  may  be  treated  as  a  dishonor.  It 
is  therefore  clear  that  when  Young  rejected  all  the 
terms  of  the  order,  his  mere  admission  of  the  debt  is 
not  an  acceptance.  As  in  the  Ruling  Court  Case,  the 
existence  of  a  debt  to  the  drawer  does  not  confer  on 
the  payee  a  legal  right  to  collect.  The  payee  or  in- 
dorsee of  the  bill  of  exchange  has  no  action  against  the 
drawee,  but  must  look  to  the  drawer  or  the  person  from 
whom  the  bill  was  purchased.  The  Merchants'  Bank 
can  not  recover  from  Young.  Judgment  will  be  given 
for  the  defendant. 


VI.    DEFENSES 
A.    Personal  Defenses 

1.    Duress 
8TOSY  CASE 

One  night,  on  his  way  home  from  his  office,  Herbert 
Lacey  was  held  up  at  a  lonely  corner  by  two  men  with 
masks  and  guns.  In  his  pocket  they  found  a  check 
for  $750,  payable  to  him,  which  he  had  taken  from  a 
debtor  in  payment  of  a  bill.  With  threats  of  shooting, 
the  robbers  compelled  Lacey  to  write  his  name  on  the 
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back  of  the  check,  so  that  it  could  be  transferred  by 
them.  A  few  days  later,  the  check  came  to  the  Fulton 
Exchange  Bank  and  was  presented  for  payment.  It 
was  dishonored,  because  all  the  funds  of  the  maker  had 
been  withdrawn  from  the  bank.  There  were  a  number 
of  indorsements  on  the  check,  and  as  it  had  been  sev- 
eral times  transferred  by  delivery  merely,  its  course 
could  not  be  traced.  The  Fulton  Exchange  Bank,  in 
preference  to  having  recourse  against  its  own  cus- 
tomer from  whom  it  had  received  the  check,  brought 
suit  against  Lacey,  who  was  known  to  the  bank  to  be 
solvent.  Lacey  contended  that  he  was  not  liable  on  the 
indorsement,  because  in  view  of  the  circumstances,  it 
was  not  his  voluntary  act.  The  bank  answered  that  it 
had  no  information  as  to  the  character  of  the  indorse- 
ment, but  had  paid  full  value  for  the  check,  relying 
upon  its  apparent  validity.  Is  the  bank  entitled  to 
recover! 

EUUNG  COUET  CASE 

Thompson  vs.  Niggley,  Volume  53  Kansas  Reports, 
Page  664.  Volume  26  Lawyers'  Reports  Annotated, 
Page  803. 

Michael  Niggley  was  the  proprietor  of  a  billiard 
room.  He  habitually  sold  liquor  contrary  to  law.  One 
evening,  while  closing  up,  a  revolver,  which  he  had  in 
his  hand,  was  accidentally  discharged,  and  the  bullet 
struck  Sumner,  seriously  injuring  him.  Later,  friends 
of  Sumner  went  to  Niggley  and  suggested  that  he 
should  pay  Sumner  damages.  Niggley  said  that  he  felt 
under  no  duty  to  do  so  because  it  was  purely  acci- 
dental. It  was  then  intimated  that  unless  a  settlement 
was  made  he  would  be  prosecuted  for  selling  whiskey 
in  violation  of  law.    They  sent  for  Niggley  *s  wife,  who 
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left  a  sick  child  to  come,  and  told  her  what  they  pro- 
posed to  do. 

Finally,  Niggley  consented.  He  signed  a  note  for 
$1,250.  Sumner  transferred  the  note  to  Thompson, 
who  knew  the  circmnstances  under  which  the  note  was 
given.  Thompson  now  snes.  Niggley  contends  that 
the  note  was  procured  under  duress,  and,  therefore,  he 
was  not  liable  upon  it. 
Mr.  Justice  Allen  delivered  the  opinion  of  the  court : 
**  Notwithstanding  the  fact  that  Niggley  was  selling 
whiskey  in  violation  of  law,  and  not  withstanding  the 
fact  that  Sumner  might  have  sued  Niggley  for  dam- 
ages, yet  Sumner  and  his  friends  acted  xmreasonably 
in  settling  private  claims.  They  brought  pressure  to 
bear  upon  Niggley  which  overcame  the  will  of  an  ordi- 
nary person  in  procuring  this  note.  Such  conduct 
amounts  to  duress,  and  the  note  procured  under  these 
circumstances  is  void  in  the  hands  of  persons  who 
know  of  the  circumstances.''  Judgment  was  given  for 
Niggley. 

BUUNGLAW 
Story  Case  Answer 
Defenses  to  the  enforcement  of  a  negotiable  instru- 
ment are  of  two  kinds:  (1)  Personal  defenses;  and 
(2)  real  defenses.  Personal  defenses  are  those  which 
are  available  only  as  between  the  immediate  parties  to 
the  instrinnent.  Duress,  under  most  circumstances,  is 
considered  as  a  personal  defense.  By  duress  is  meant 
that  the  person  is  compelled  to  sign  the  instrument 
contrary  to  his  own  will.  Thus,  as  against  one  who 
compells  him  to  so  sign  the  instrument,  and  as  against 
one  who  knows  of  the  circumstances  of  the  signing,  the 
person  sought  to  be  charged  upon  the  bill  may  set  up 
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the  fact  that  he  was  compelled  to  sign  the  instniment 
under  duress.  But  if  the  instrument  is  sold  to  some 
person,  who  was  not  aware  of  the  circumstances,  this 
defense  is  not  available  to  the  person  sought  to  be 
charged  on  the  instrument. 

The  most  common  form  of  duress  is  the  use  of  force, 
or  threats  of  force  which  would  lead  the  ordinary  man 
to  fear  of  harm.  The  Story  Case  presents  an  instance 
of  duress  beyond  question,  and  the  indorsement  exe- 
cuted by  Lacey  would  not  entitle  any  one  to  recover,  to 
whom  knowledge  of  the  duress  used  could  be  imputed. 
But  the  number  of  transfers  in  this  case,  some  of  them 
by  delivery  only  and  not  by  indorsement,  has  covered 
up  the  connection  between  the  parties.  The  present 
plaintiff,  the  Fulton  Exchange  Bank,  is  not  connected 
with  the  unlawful  act  in  any  way,  but  stands  as  a  pur- 
chaser for  value,  in  good  faith,  before  the  maturity  of 
the  check,  without  knowledge  of  the  defect.  Lacey  did 
in  fact,  sign  his  name  as  an  indorser,  and  duress  is  not 
a  defense  against  an  innocent  purchaser.  The  bank 
can,  therefore,  recover  the  amount  of  the  check  from 
Lacey. 


2.    Failure  or  Lack  of  Consideration 

STOBY  CASE 

Nathan  Strobridge,  the  inventor  of  a  patented  ap- 
pliance, made  a  contract  with  Hermann  Heuser,  a  man- 
ufacturer, to  allow  Heuser  the  exclusive  rights  under 
the  patent  for  five  years.  In  part  payment  of  the 
price,  Heuser  gave  his  note  for  $2,000,  payable  in  six 
months.  Before  the  maturity  of  the  note,  a  suit  was 
brought  by  the  owner  of  another  patent,  seeking  to 
have  the  Strobridge  patent  declared  invalid  as  an  in- 
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fringement.  Henser  withheld  payment  of  his  note 
pending  that  litigation,  and  after  it  had  been  decided 
in  favor  of  the  rival  patent,  he  wholly  denied  his  lia- 
bility upon  his  note.  Strobridge  brought  suit,  and 
Henser  set  np  that  there  had  been  a  failure  of  consid- 
eration. Skice  he  had  given  the  note  in  payment  of  a 
license  under  a  patent  and  the  patent  had  since  been 
held  to  be  void,  he  had  not  received  anything  for  his 
obligation.  Strobridge  contended  that  the  validity 
of  the  patent  could  be  material,  only  in  a  suit  upon 
the  contract,  but  that  the  note  was  an  independent 
obligation,  complete  in  itself.  Is  he  entitled  to  recover, 
or  is  the  defense  of  Heuser  valid  ? 

BUUNQ  COnST  CASE 

Ingersoll  vs.  Martin,  Volume  58  Maryland  Reports, 
Page  67. 

Martin  was  indebted  to  Ingersoll  in  the  sum  of  $840. 
Since  the  amount  was  overdue,  and  Martin  was  unable 
to  pay  the  bill,  he  proposed  to  pay  a  part  in  cash  if 
Ingersoll  would  release  him  as  to  the  balance.  To  this 
Ingersoll  agreed,  and  Martin  paid  him  $336.  In  ac- 
cordance with  their  agreement,  Ingersoll  gave  Martin 
a  release  under  seal  as  to  the  balance.  At  the  same 
time,  however,  Martin  executed  a  note  to  Ingersoll  in 
the  sum  of  $255.  This  suit  was  brought  upon  this  note 
by  Ingersoll. 

Martin  contended  that  there  was  no  consideration 
given  for  this  note,  and  that  it  was,  therefore,  unen- 
f  orcible  against  him. 

Decision:  "When  Ingersoll  accepted  the  $336,  and 
executed  a  release  under  seal,  the  obligation  as  to  the 
remaining  part  of  the  $840  was  gone,  so  that  could  not 
constitute  a  consideration  for  the  new  note.   Siace  this 


188    NEGOTIABLE   INSTEUMENTS 

was  the  case,  the  note  is  not  enf  orcible  against  Martin. 
Mr.  Justice  Aloey  said.  *'As  between  the  imme- 
diate parties  to  a  negotiable  promissory  note,  as  in 
this  case,  the  question  of  consideration  is  always  open ; 
and  it  is  competent  to  the  defendant  to  show  that  there 
was  not  sufficient  consideration,  or  that  the  considera- 
tion had  failed,  or  that  the  paper  had  been  given  for 
accommodation  merely. '*  Judgment  was  given  for 
Martin. 

BUUNGLAW 
Story  Case  Answer 

It  is  presumed  that  a  negotiable  instrument  was  sup- 
ported by  a  consideration,  but  if  an  immediate  party 
raises  the  question,  and  shows  that  there  was  no  con- 
sideration, this  becomes  a  defense  to  an  action  upon 
the  instrument.  This,  too,  is  a  personal  defense,  be- 
cause it  is  available  only  as  between  the  immediate 
parties  to  a  negotiable  instrument,  or  as  against  one 
who  knew  that  there  was  no  consideration.  But  if  the 
instrument  is  purchased  by  a  bona  fide  purchaser  for 
value,  who  knows  nothing  of  the  lack  or  failure  of  con- 
sideration, he  may  enforce  the  bill  or  note,  notwith- 
standing this  lack  or  failure  of  consideration. 

In  the  Story  Case,  and  in  the  Ruling  Court  Case,  the 
defense  of  absence  of  consideration  is  raised  against 
the  other  party  to  the  note,  and  is,  therefore,  a  proper 
defense.  If  there  was  nothing  of  value  or  of  legal  suffi- 
ciency given  for  the  obligation,  parties  with  knowledge 
of  that  fact  can  not  enforce  the  instrument.  In  the 
Ruling  Court  Case,  there  was  no  semblance  of  a  con- 
sideration. In  the  Story  Case,  the  consideration  which 
it  was  thought  was  being  given  was  later  found  to  be 
illusory  and  non-existent.    That  is,  the  expected  con- 
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sideration  had  "failed"  or  had  never  been  realized. 
This  makes  the  note  invalid  in  the  hands  of  Stro- 
bridge,  and  he  can  not  recover.  Judgment  should  be 
given  for  the  defendant. 


3.    Payment 
STOBY  CASE 

Abner  Duckworth,  having  retired  from  farming  with 
a  comfortable  accumulation  of  wealth,  was  able  to  as- 
sist his  more  needy  associates.  He  made  a  loan  of 
$500  to  Sam  Hobbleford,  to  enable  him  to  buy  a  farm, 
taking  therefor,  the  note  of  Hobbleford,  payable  in  ten 
years,  with  interest.  After  about  six  years,  having 
had  good  fortune  and  prosperity,  Hobbleford  paid  up 
his  indebtedness,  including  the  note  held  by  Duckworth. 
The  note  was  not  conveniently  located,  so  Hobbleford, 
having  full  confidence  in  Duckworth,  was  satisfied  to 
take  from  him  a  receipt  for  the  $500,  instead  of  the 
surrender  of  the  note.  Three  years  later,  Duckworth 
died.  His  son,  John  Duckworth,  having  taken  charge 
of  his  affairs,  as  administrator,  found  the  uncancelled 
note  of  Hobbleford.  At  the  date  of  its  maturity  he 
presented  it  for  payment.  Hobbleford  showed  his  re- 
ceipt, but  young  Duckworth  refused  to  recognize  that 
as  a  discharge.  He  brought  suit,  insisting  that,  since 
he  had  acquired  the  note  before  its  maturity,  he  was 
obliged,  in  behalf  of  the  estate,  to  insist  on  its  pay- 
ment. Should  the  court  grant  him  a  recovery,  or  is  the 
payment  to  the  deceased  Duckworth  a  defense  to  Hob- 
bleford against  this  action? 

RULING  COUET  CASE 

Wilcox  vs.  Aultman,  Volume  64  Georgia  Reports, 
Page  544. 
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Aultman  purchased  some  farming  materials  from 
Layd  &  Sons.  In  payment  therefor  he  gave  to  Layd 
&  Sons  a  draft  drawn  by  himself,  payable  to  his  own 
order,  and  indorsed  to  Layd  &  Sons.  Some  months 
later,  and  before  the  draft  was  due  and  payable,  Ault- 
man paid  the  amoimt  stipulated  in  the  draft  to  Layd 
&  Sons.  The  latter  said  that  the  draft  was  not  con- 
veniently located  at  the  time,  but  would  be  sent  to 
Aultman  in  a  few  days.  But  instead  of  sending  it,  the 
draft  was  sold  to  Wilcox,  who  paid  value  for  it  and  had 
no  notice  of  the  fact  that  Aultman  had  paid  Layd  & 
Sons.    Wilcox  now  sues. 

Aultman  contends  that  the  draft  was  discharged  by 
payment,  even  as  against  a  bona  fide  purchaser  of  the 
draft. 

Mr.  Chief  Justice  Warner  said:  "When  the  maker 
of  a  negotiable  draft  or  note  pays  it  to  one  who  had 
not  the  possession  of  the  paper  at  the  time  of  such 
payment,  so  as  to  enable  him  to  take  it  up,  but  takes 
a  receipt  for  the  money  so  paid,  instead  of  taking 
up  his  draft  or  note,  such  receipt  will  not  protect  him 
from  payment  of  the  draft  or  note  when  sued  by  the 
bona  fide  holder  thereof  before  maturity. '  *  Judgment 
was  given  for  Wilcox. 

EUUNQ  LAW 
Story  Case  Answer 
Payment  of  a  negotiable  instrument  is  a  personal 
defense  only;  that  is,  if  an  instrument  is  paid  before 
maturity,  and  the  one  paying  does  not  get  possession 
of  it,  he  may  defend  against  the  person  to  whom  he 
made  payment,  or  against  any  person  who  knew  of  the 
payment.  But  if  the  person  to  whom  payment  is  made 
indorses  the  instrxmient  to  a  third  person,  who  pay» 
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value  therefor,  and  has  no  knowledge  of  the  circum- 
stances, the  instrument  may  again  be  enforced  against 
the  person  paying  it.  It  is  always  essential  that  the 
person  making  payment  should  demand  a  surrender  of 
the  instrument  paid,  lest  the  holder,  after  payment, 
again  transfer  it  to  a  bona  fide  holder,  and  thus  render 
the  maker  or  acceptor  liable  to  the  payment  of  it  a 
second  time. 

If  the  note  of  Hobblef  ord  had  been  sold  at  any  time 
before  the  expiration  of  the  ten  years,  the  purchaser 
would  have  been  entitled  to  recover  the  amount  and 
Hobbleford  would  have  been  obliged  to  pay  again,  in 
spite  of  his  payment  to  Duckworth.  But  the  admin- 
istrator is  not  a  purchaser.  He  takes  as  the  repre- 
sentative of  the  deceased,  with  no  greater  rights.  Any 
donee  of  the  note  would  be  bound  by  the  payment.  In 
the  absence  of  the  necessity  for  protecting  commercial 
transactions  in  commercial  paper,  and  for  preserving 
the  characteristics  which  make  possible  the  business 
done  in  these  instruments,  there  is  nothing  about  a 
negotiable  note  which  should  require  two  payments  of 
a  single  debt.  Hobbleford  is,  therefore,  entitled  to 
judgment  against  Duckworth. 


4.     Fraud  in  the  Inducement 

STOET  CASE 

Stephen  Deering  was  approached  in  his  office  one 
day  by  a  man  who  introduced  himself  as  Harry  Mc- 
Donald, saying  that  he  was  a  close  friend  of  Deering  *s 
brother  and  the  proprietor  of  a  business  in  a  nearby 
town  where  the  brother  lived.  He  had  some  shares 
of  stock  which  he  was  offering  for  sale,  and  which  he 
stated  to  be  well  worth  the  price  he  named.    Kelying 
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on  his  assumed  business  standing,  and  the  supposed 
friendship  with  his  brother,  Deering  accepted  Mc- 
Donald's statements  about  the  stock  and  bought  it 
from  him.  In  payment,  he  gave  his  note.  He  later 
discovered  the  stock  was  worthless,  that  McDonald 
was  wholly  unknown  to  Deering 's  brother,  and  that 
he  owned  no  business  in  the  town  as  he  had  repre- 
sented. The  note  was  not  presented  to  Deering  at  its 
maturity,  but  about  two  months  later  he  was  called 
upon  to  pay  it  by  a  James  Trainer,  who  had  bought  it 
from  McDonald  when  it  was  several  weeks  overdue. 
Deering  refused  to  pay  it,  on  the  ground  that  it  had 
been  obtained  from  him  by  fraud.  When  Trainer 
brought  suit,  the  fraud  was  offered  as  a  defense.  The 
reply  of  Trainer  was  that  he  had  known  nothing  of  the 
fraud  practised  and  should,  therefore,  not  be  bound  by 
it.    What  judgment  should  be  given? 

RULINa  COURT  CASE 

Chapman  vs.  Rose,  Volume  56  New  York  Reports, 
Page  137. 

Rose  entered  into  a  contract  with  one.  Miller,  to  act 
as  his  agent  for  the  sale  of  a  patent  hay-fork  and 
pulley.  A  contract  was  drawn  up  by  Miller  and  signed 
by  both  parties.  Miller  also  filled  out,  and  Rose 
signed,  an  order  for  a  hay-fork  and  two  pulleys,  for 
which  Rose  agreed  to  pay  $9.  Another  paper  was  then 
presented  to  Rose  for  his  signature,  which  Miller  rep- 
resented to  be  a  duplicate  of  the  order.  Rose,  believ- 
ing such  representation,  and,  without  reading  or  ex- 
amining it,  signed  it  and  gave  it  to  Miller.  It  was  a 
promissory  note  for  $270.  It  was  transferred  to  Chap- 
man, who  was  not  aware  of  the  foregoing  circum- 
stances, and  who  gave  value  for  it. 
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Rose  contended  that  this  fraud  which  was  perpe- 
trated upon  him  by  Miller  in  reference  to  this  note, 
constituted  a  real  defense;  and  that  not  even  a  bona 
fide  purchaser  could  enforce  it  against  him. 

Mr.  Justice  Johnson  said:  "There  does  not  appear 
to  have  been  any  physical  obstacle  to  the  defendant's 
reading  the  paper  before  he  signed  it.  He  understood 
that  he  was  signing  a  paper  by  which  he  was  about  to 
incur  an  obligation  of  some  sort,  and  he  abstained 
from  reading  it.  He  had  the  power  to  know  with  cer- 
tainty the  exact  obligation  he  was  assuming,  and  chose 
to  trust  the  integrity  of  the  person  with  whom  he  was 
dealing,  instead  of  exercising  his  own  power  to  protect 
himself.  It  turns  out  that  he  signed  a  promissory 
note,  and  that  it  is  now  in  the  hands  of  a  holder  in  good 
faith  for  value.  When  a  person  signs  an  obligation 
without  ascertaining  its  character  and  extent,  which  he 
has  the  means  to  do,  upon  the  representation  of  an- 
other, he  puts  confidence  in  that  person ;  and  if  injury 
ensues  to  an  innocent  third  person  by  reason  of  that 
confidence,  his  act  is  the  means  of  the  injury,  and  he 
ought  to  answer  to  it.'*  Judgment  was  given  for 
Chapman. 

BUUNGLAW 
Story  Case  Answer 
Simple  fraud,  or  fraud  in  the  inducement  is  only  a 
personal  defense.  By  fraud  in  the  inducement  is 
meant  a  false  consideration  or  representation  by  which 
the  maker  is  induced  to  sign  an  instrument.  He  knows 
that  he  is  making  an  instrument  of  binding  character, 
but  is  induced  to  do  so  by  fraudulent  representations 
or  by  fradulent  consideration.  Since  this  is  a  per- 
sonal defense,  he  may  escape  payment  as  against  a 
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person  who  knows  of  the  fraud,  and  of  course  against 
the  person  who  perpetrated  the  fraud.  But  if  the 
instrument  has  been  transferred  to  a  bona  fide  pur- 
chaser for  value,  who  knows  nothing  of  the  circum- 
stances under  which  the  instrument  was  procured,  the 
maker  cannot  maintain  the  fact  that  he  was  fraudu- 
lently induced  to  make  the  instrument. 

The  fraud  practised  upon  Deering  would  entitle  him 
to  be  protected  against  payment  of  the  note  to  Mc- 
Donald or  anyone  working  in  conspiracy  with  him. 
But  a  bona  fide  purchaser  could  not  be  met  with  that 
defense,  since  Deering  had  not  been  deceived  into  sign- 
ing what  he  did  not  believe  to  be  a  note.  The  fraud 
consisted  in  the  misrepresentations  which  induced  him 
to  sign  the  note.  This  would  be  a  personal  defense 
only,  not  valid  against  a  bona  fide  purchaser.  But  this 
note  was  sold  to  Trainer  after  its  maturity.  It  should 
have  appeared  to  him  that  there  was  some  defense  to 
the  note,  otherwise  it  would  not  have  remained  unpaid 
after  it  was  due.  He  is,  therefore,  subject  to  the  de- 
fense, whatever  it  may  be,  and  can  not  recover.  A 
purchaser  after  maturity  is  not  a  bona  fide  purchaser, 
and  is  not  protected  against  personal  defenses.  Judg- 
ment will  be  given  for  the  defendant. 


B.    REAL  DEFENSES 

1.    Incapacity  of  the  Party  Sought  to  Be  Charged 

STORY  CASE 

To  aid  her  husband,  Morris  Folsom,  Mrs.  Folsom 
executed  a  note  payable  to  him,  signing  her  name  Anna 
Vandewater  Folsom.  Mrs.  Folsom  belonged  to  a 
wealthy  family  and  had  a  large  personal  fortune.    The 
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note  was  readily  discounted,  and  was  later  transferred 
for  value  to  an  investor,  Alfred  W.  Green,  who  did  not 
know  the  original  parties,  but  relied  primarily  upon 
his  indorser.  In  making  the  necessary  presentment 
for  payment,  Green  discovered  the  identity  of  the 
maker  of  the  note,  and  brought  suit.  Now  in  very 
many  states,  the  statutes  giving  married  women  the 
capacity  to  contract  do  not  extend  to  contracts  made 
with  the  husband,  but  these  are  expressly  excepted 
from  their  operation.  This  was  presented  by  the  de- 
fendant, Mrs.  Folsom,  as  a  defense  upon  this  note, 
since  it  was  made  payable  to  her  husband.  Green  an- 
swered that  he  was  an  innocent  holder,  that  he  did  not 
know  of  the  relationship  of  the  parties,  and  that  the 
defense  was,  therefore,  not  good  against  him.  Can 
Green  recover,  or  should  the  incapacity  of  the  defend- 
ant to  make  this  contract  result  in  a  judgment  in  her 
favor? 

BUUNQ  COXJST  CASE 

Hosier  vs.  Beard,  Volume  54  Ohio  State  Reports, 
Page  398. 

Beard  made  a  promissory  note  payable  to  one, 
Aaron  Gladhart,  who,  thereafter,  indorsed  it  to  Hos- 
ier. Hosier  now  brings  this  action  against  Beard  and 
his  guardian. 

The  guardian,  on  behalf  of  Beard,  contended  that 
the  latter  is  not  liable  upon  this  note  because  he  was 
insane  when  he  made  it. 

Mr.  Chief  Justice  Williams  said:  "In  Story  on 
Promissory  Notes  it  is  said:  'Every  contract  presup- 
poses that  it  is  founded  on  the  free  and  voluntary  con- 
sent of  the  parties,  upon  a  valuable  consideration,  and 
after  a  deliberate  knowledge  of  the  character  and 


196    NEGOTIABLE   INSTEUMENTS 

obligation.  Neither  of  these  conditions  can  properly 
belong  to  a  lunatic,  an  idiot,  or  other  person  non  com- 
pos mentis.  Hence  it  is  a  rule,  not  merely  of  municipal 
law,  but  of  universal  law,  that  the  contracts  of  all  such 
persons  are  utterly  void.'  It  has,  accordingly,  been 
held  that  a  note  signed  by  a  lunatic  is  void  as  against 
him  in  the  hands  of  every  holder,  however  innocent." 
Judgment  was  given  for  Beard. 

RULING  LAW 

Story  Case  Answer 

A  real  defense  is  some  defect  in  the  bill  which  may 
be  raised,  by  the  person  sought  to  be  charged,  against 
any  one,  whether  immediate  or  remote;  the  defense 
may  be  raised  against  a  bona  fide  purchaser  for  value, 
who  knew  nothing  of  this  defect  when  he  purchased 
the  instrument.  Thus,  if  the  person  sought  to  be 
charged  has  absolutely  no  contracting  capacity,  any 
negotiable  instrument  made  by  such  person  is  void, 
and  this  will  constitute  a  good  defense  against  any 
person  who  takes  the  instrument,  even  though  such 
person  be  a  bona  fide  purchaser  for  value,  without  no- 
tice of  the  incapacity  of  the  party  liable  thereon. 

Regardless  of  the  good  faith  of  Green,  he  can  not 
recover  on  the  note  of  Mrs.  Folsom.  The  original  rule 
of  the  Common  Law,  having  been  left  unchanged  by 
the  statute  in  this  particular  case,  was  that  a  married 
woman  could  not  bind  herself  by  contract.  She  did  not 
exist  as  a  legal  person.  Therefore,  this  is  not  an  ex- 
isting legal  obligation,  and  no  person  can  enforce  it. 
Lack  of  capacity  is  not  a  personal  defense,  but  pre- 
vents the  very  creation  of  a  liability.  Since  married 
women  could  not  contract  with  their  husbands,  a  note 
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made  payable  to  the  husband  was  void,  and  judgment 
must  be  given  for  the  defendant,  Mrs.  Folsom. 


2.    Alteration 
STOBY  CASE 

Mrs.  Henry  Peck  paid  her  grocery  bill  with  a  check 
for  $12.50.  It  was  indorsed  by  the  grocer,  Richard 
Franklin,  and  sent  with  his  day's  collections  to  his 
bank,  the  Traders  State  Bank,  for  deposit.  The  mes- 
senger, a  young  clerk,  noticed  while  on  the  way  that 
there  was  a  small  space  between  the  dollar  sign  and 
the  figure  12,  and  that  the  word  twelve  was  written  at 
the  very  right  end  of  the  blank  line.  He  inserted  the 
figure  5  and  the  words  "five  hundred"  in  these  spaces. 
He  then  withheld  the  check  from  the  deposit,  but 
brought  it  in  later  in  the  day,  representing  to  the  bank 
that  his  employer  had  endorsed  it  in  blank  and  sent  it 
down  by  him  to  have  it  cashed,  as  he  needed  some  cur- 
rency in  a  hurry.  The  cashier  believed  the  story  and, 
relying  upon  his  acquaintance  with  the  young  clerk 
and  with  Franklin,  approved  the  check  for  payment. 
The  clerk  disappeared  with  the  money,  and  Franklin 
soon  noticed  the  deficiency  in  his  deposit.  After  the 
check  had  been  sent  through  the  clearing  house  and 
paid  by  the  drawee  bank,  it  was  returned  by  Mrs. 
Peck,  who  refused  to  allow  it  to  be  charged  against 
her  account,  on  the  ground  that  it  had  been  altered.  It 
was  then  returned  to  the  Traders  State  Bank,  upon 
its  indorsement,  and  it  was  obliged  to  return  the  pay- 
ment it  had  received  from  the  drawee  bank.  Franklin 
refused  to  recognize  that  he  was  to  any  extent  liable 
for  the  money  which  he  had  never  received,  but  on  the 
other  hand  demanded  that  the  bank  give  him  credit  for 


198    NEGOTIABLE   INSTRUMENTS 

the  $12.50  which  the  check  had  originally  represented. 
The  Traders  State  Bank  brought  suit  against  Mrs. 
Peck,  as  maker,  and  Franklin,  as  indorser,  of  the 
check.  Both  these  parties  claimed  that  the  alteration 
of  the  check  wholly  destroyed  it  and  that  they  were 
thereby  relieved  and  discharged  from  all  liability. 
What  should  be  the  judgment  of  the  court  ? 

RULINO  COURT  CASE 

Benedict  vs.  Cowden,  Volume  49  New  York  Reports, 
Page  396. 

Cowden  entered  into  a  contract  with  Brown  to  be- 
come an  agent  for  the  latter  in  selling  certain  ma- 
chines. BrowTi  at  the  same  time  advanced  him  $200 
for  which  Cowden  gave  his  note.  At  the  bottom  of  the 
note  was  a  provision  that  the  note  was  to  be  paid  out 
of  the  proceeds  from  his  commissions  arising  from  the 
sale  of  machines.  There  was  no  space  in  which  to  sign 
below  this  provision,  and  Cowden  signed  just  above  it. 
Afterwards,  Brown,  without  the  knowledge  or  consent 
of  Cowden,  detached  that  part  of  the  note  containing 
the  provision  concerning  payment,  and  sold  it  to 
Benedict,  who  suspected  nothing.  Benedict  now  brings 
this  action  against  Cowden  upon  this  note. 

Cowden  contends  that  the  alteration  is  a  real  defense 
which  is  good  against  a  bona  fide  purchaser  witliout 
notice. 

Mr.  Justice  Allen  said:  "It  follows,  then,  that  the 
memorandum  at  the  foot  of  the  note  in  suit  was  an 
essential  part  of  the  note,  and  the  severance  of  it  from 
the  note,  without  the  consent  of  the  defendant,  was 
the  alteration  of  the  note  in  a  material  point,  and 
destroyed  the  note  even  in  the  hands  of  an  innocent 
indorsee."     Judgment  was  given  for  Cowden. 
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EULING  LAW 

Story  Case  Answer 

At  Common  Law,  when  a  negotiable  instrnment  was 
materially  altered,  it  was  void,  even  in  the  hands  of  a 
bona  fide  purchaser  for  value,  without  notice  of  the 
alteration;  and  even  though  the  alteration  was  made 
by  a  person  not  a  party  to  the  bill.  The  Negotiable 
Instruments  Law  provides:  "Where  a  negotiable  in- 
strument is  materially  altered  without  the  assent  of  all 
parties  liable  thereon,  it  is  avoided,  except  as  against 
a  party  who  has  himself  made,  authorized,  or  assented 
to  the  alterations  and  subsequent  indorsers.  But  when 
an  instrument  has  been  materially  altered  and  is  in 
the  hands  of  a  holder  in  due  course,  not  a  party  to  the 
alteration,  he  may  enforce  payment  thereof  according 
to  the  original  tenor.'' 

At  the  Common  Law,  the  defense  of  Mrs.  Peck  and 
Franklin  would  have  been  sustained.  Alteration  oper- 
ated as  extinguishment.  But  by  the  rule  of  the  statute, 
the  effect  of  the  alteration  is  limited.  The  bank  can 
recover  the  original  amount,  $12.50,  as  upon  a  check 
which  had  been  accidentally  destroyed.  If  Mrs.  Peck 
does  not  pay  the  amount,  Franklin  is  liable  for  it. 
Whether  or  not  he  can  then  require  the  bank  to  credit 
him  with  the  $12.50  as  a  deposit  is  a  question  of 
whether  the  clerk  was  his  agent  to  take  the  money  for 
the  check.  If  so,  the  bank  does  not  take  the  risk  of  his 
misappropriation  of  the  money  after  it  is  in  his  hands. 
But  since  the  general  custom  is  to  send  checks  in  for 
deposit  and  to  draw  new  checks  for  cash,  there  is  not 
much  to  support  the  action  of  the  bank  in  giving  out 
the  money.  It  mil,  therefore,  have  to  credit  Frank- 
lin with  the  amount  collected  from  Mrs.  Peck,  and  lose 
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$512.50  as  the  result  of  having  paid  the  check  in  cash 
to  the  clerk. 


3.     Forgery 
STOET  CASE 

Upon  a  partial  payment  of  an  old  debt,  a  note  for 
$500  for  the  balance  due  was  given  to  Simon  Turner  by 
Herbert  Weatherby.  The  note  was  in  a  wallet  which 
was  lost  by  Turner,  and  next  appeared  in  the  hands  of 
a  banker,  Michael  Collins.  It  bore  an  indorsement 
of  the  name  of  Turner  and  several  subsequent  thereto. 
Weatherby  defaulted  in  payment  at  maturity,  and 
Turner  was  notified  that  he  would  be  held  to  pay  the 
note.  Suit  was  brought  by  Collins  upon  his  refusal, 
and  the  defense  of  Turner  was  that  he  had  never  in- 
dorsed the  note  and  that  Collins  had  never  acquired 
title  to  it,  because  the  first  indorsement  was  a  forgery. 
Collins  could  make  no  proof  of  the  signature  of  Tur- 
ner, but  did  prove  that  he  bought  the  note  for  value, 
in  the  course  of  business,  without  notice  or  grounds  for 
suspicion  as  to  the  validity  of  the  signatures,  before 
it  had  matured. 

As  it  appears  that  Collins  is  a  holder  in  due  course, 
is  he  entitled  to  recover  from  Turner  in  spite  of  his 
denial  of  his  signature? 

BUUNG  COUET  CASE 

BucTdey  vs.  Second  National  BanJc,  Volume  35  New 
Jersey  Reports,  Page  400. 

Buckley  was  the  holder  of  a  draft  drawn  upon  the 
United  States,  to  his  order,  for  $100.  An  agent  of 
Buckley,  who  was  completely  without  authority,  forged 
the  name  of  Buckley,  and  received  payment  upon  the 
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draft  from  the  Second  National  Bank;  the  Second  Na- 
tional Bank  received  payment  upon  it  from  the  United 
States.  Buckley  now  brings  this  action  to  recover  this 
amount  from  the  bank. 

He  contends  that,  since  the  instrument  was  forged, 
the  bank  acquired  no  title  whatsoever  in  it. 

Mr.  Justice  Woodhull  said:  *'It  is  clear,  then,  that 
nothing  passed  to  the  defendants  by  virtue  of  the 
forged  indorsement.  The  plaintiff's  right  to  the  check 
remained  precisely  as  it  was  before  his  name  was 
forged.  The  check,  therefore,  when  the  defendant  ob- 
tained the  money  on  it,  was  the  property  of  the  plain- 
tiff, and  in  that  case  he  may,  as  we  have  seen,  recover 
the  amount,  as  money  had  and  received  by  the  defend- 
ant to  his  use."    Judgment  was  given  for  Buckley. 

BTTUNGLAW 

Story  Case  Answer 

Where  a  forged  name  has  been  signed  to  a  negotiable 
instrument,  either  as  maker,  acceptor,  or  indorser,  such 
fact  constitutes  a  real  defense  as  to  the  person  whose 
name  has  been  forged.  A  forged  name  does  not  give 
any  title  to  the  instrument,  or  create  any  liability,  as 
against  the  person  whose  name  is  forged.  It  must  be 
remembered,  however,  that  the  acceptor,  by  his  ac- 
ceptance, warrants  the  genuineness  of  the  maker's  sig- 
nature; and  a  forgery  is  not  a  real  defense  in  his 
hands ;  likewise,  an  indorser  promises  his  indorsee  and 
all  subsequent  indorsees  that  all  prior  signatures  are 
genuine,  and,  consequently,  he  cannot  set  up  the 
forgery  to  escape  liability  as  against  a  subsequent  in- 
dorser, who  had  no  knowledge  of  the  forgery. 

In  the  Story  Case,  Collins  is  not  entitled  to  recover 
from  Turner.    A  bona  fide  purchaser  is  not  protected 
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against  forgery,  but  takes  the  risk  of  the  genuineness. 
Since  the  forgery  is  also  a  defect  in  the  title,  Collins 
does  not  own  the  note  and  could  not  enforce  it  against 
Weatherby,  the  maker.  Only  Turner  is  entitled  to  en- 
force that  obligation,  because  he  never  ceased  to  be  the 
owner  of  it.  Collins,  however,  does  have  recourse 
against  the  one  who  indorsed  the  note  to  him,  and 
against  all  indorsers  subsequent  to  the  forgery.  Those 
persons  promised  to  all  parties  subsequent  to  them- 
selves to  pay  the  note  as  it  was  when  they  signed. 
Each  man  can  recover  from  the  person  from  whom  he 
took  the  note,  and  upon  whom  he  would,  ordinarily, 
have  relied,  until  it  reaches  the  one  who  depended 
upon  the  forger  or  upon  an  irresponsible  person  whose 
indorsement  of  the  note  ought  never  to  have  been 
accepted. 


4.    Fraud  in  the  Nature  of  the  Instrument 
STOBY  CASE 

A  very  convincing  solicitor  secured  an  order  from 
Joe  Karecki  for  a  set  of  colored  portraits  of  the  Presi- 
dents of  the  United  States.  At  the  conclusion  of  the 
transaction,  the  solicitor  explained  that  it  would  be 
necessary  to  put  the  matter  in  a  "writing,**  and  Joe 
signed  his  name  on  the  blank  line  of  a  printed  form 
which,  owing  to  his  slight  knowledge  of  English,  he  did 
not  try  to  read.  He  made  four  payments  upon  the 
pictures,  which  he  thought  settled  the  account.  But 
he  was  thereafter  requested  by  the  Western  Trust 
Company,  which  had  purchased  the  note,  that  he  make 
payment,  at  an  early  date,  of  the  $50  still  due.  He 
ignored  several  notices,  but  after  suit  was  instituted 
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against  him  placed  the  matter  with  a  lawyer.  It  was 
shown  that  Karecki  did  not  intend  to  sign  a  note,  bnt 
thought  that  he  was  signing  only  an  order  for  pictures. 
The  bank  argued  that  this  was  not  material,  nor  suffi- 
cient as  against  it,  since  it  had  purchased  the  note  in 
ignorance,  before  its  maturity.  Should  judgment  be 
given  for  plaintiff  or  defendant? 

KXTUNa  C0X7BT  CASE 

Calkins  vs.  Whisler,  Volume  29  Iowa  Reports,  Page 
495. 

Smith  was  an  agent  of  Whisler  to  sell  grain  seeders. 
One  day,  he  requested  Whisler  to  write  his  name  on  a 
blank  piece  of  paper,  in  order  that  he  might  send  it 
to  the  manufacturers  of  the  seeders  as  evidence  of  the 
genuineness  of  orders  for  machines  signed  by  Whisler 
and  filled  out  by  him.  Now  Smith  made  a  promissory 
note  on  this  piece  of  blank  paper  above  Whisler 's  sig- 
nature. Smith  transferred  the  note  to  Caulkins,  who 
paid  full  value  for  it  without  any  knowledge  of  the 
methods  by  which  Smith  had  procured  the  note.  This 
was  an  action  on  the  note  by  Caulkins. 

Whisler  contended  that  this  instrument  never  was 
a  note,  and  a  transfer  to  a  bona  fide  purchaser  would 
not  make  it  a  valid  note,  especially  since  there  was  no 
negligence  on  his  part. 

Mr.  Justice  Beck  said :  * '  The  case  differs  materially 
in  its  facts  from  the  cases  cited  in  support  of  plaintiff's 
right  to  recover.  In  those  cases  blanks  were  filled  up 
contrary  to  the  direction  of  the  maker,  or  without  his 
authority.  But  in  all  such  cases  the  makers  intended 
to  execute  an  instrument  that  should  be  binding  upon 
them.  Blanks  were  filled  up  contrary  to  the  authority 
given  by  the  maker,  or  in  some  other  way  the  instru- 
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ments  were  made  so  that  they  did  not  correspond  with 
the  intention  of  the  makers ;  bnt  in  all  such  cases  there 
were  makers  and  instruments,  and  through  the  frauds 
of  those  to  whom  the  instruments  were  intrusted,  they 
were  thus  made  to  be  of  different  effect  than  was  de- 
signed by  the  makers.  In  this  case  it  is  correctly  held 
that,  while  the  parties  perpetrating  the  fraud  in  some 
cases  may  have  been  guilty  of  forgery,  yet  the  makers 
were  bound  upon  the  instrument  as  against  holders 
in  good  faith  for  value.  The  reason  is  obvious.  The 
maker  ought  rather  to  suffer,  on  account  of  the  fraudu- 
lent act  of  one  to  whom  he  intrusts  his  paper,  or  who 
is  made  his  agent  in  respect  to  it,  than  an  innocent 
party.  In  the  case  under  consideration,  no  fault  can  be 
imputed  to  the  defendant.  He  did  not  intrust  his  sig- 
nature to  the  possession  of  the  forger  for  the  purpose 
of  binding  himself  by  a  contract.  He  was  not  guilty  of 
negligence  in  thus  giving  it,  for  it  is  not  unusual  in 
order  to  identify  signatures,  and  for  other  purposes, 
for  men  thus  to  make  their  autographs."  Judgment 
was  given  for  Whisler. 

BUUNGLAW 
Story  Case  Answer 
It  has  been  shown  heretofore  that  fraud  in  the  in- 
ducement is  only  a  personal  defense,  and  can  be  raised 
only  as  against  a  person  who  perpetrated,  or  is  aware 
of  the  fraud.  Fraud  in  the  nature  of  the  instrument, 
however,  constitutes  a  real  defense.  This  kind  of 
fraud  exists  when  one  person  is  induced  to  sign  a 
paper  or  document  with  the  understanding  that  it  is 
other  than  a  bill  or  note.  It  must  be  noted,  however, 
that  if  there  is  the  slightest  negligence  in  this  matter, 
the  acceptor  or  maker  will  be  deprived  of  his  right  to 
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maintain  this  fraud  as  a  defense  against  bona  fide  pur- 
chasers, for  value,  without  notice  of  the  fraud. 

The  Ruling  Court  Case  illustrates  the  fact  that 
where  a  man  does  not  actually  sign  an  obligation,  he 
can  not  be  made  liable  by  a  misuse  of  his  signature. 
This  is  the  most  typical  fraud  in  the  execution  or  na- 
ture of  the  instrument.  There  are  cases  where  a  paper 
was  folded  so  that  the  man  who  signed  could  not  read 
the  parts  making  him  liable,  where  tearing  in  half  an 
apparently  innocent  document  caused  the  part  with  the 
signature  to  read  as  a  valid  instrument,  and  where  a 
second  printing,  inserting  alternate  lines,  transforms 
a  petition  into  a  promissory  note.  This  is  very  differ- 
ent from  the  cases  under  the  previous  section,  where 
the  man  knew  he  was  signing  a  note  but  was  deceived 
as  to  the  benefits  that  would  result  to  him.  Still  an- 
other case  is  illustrated  in  the  Story  Case.  There  was 
fraud  there,  and  it  went  to  the  nature  of  the  instru- 
ment, but  it  will  not  protect  Karecki.  He  signed  the 
instrument  without  knowing  its  contents,  whereas  he 
should  have  had  it  read  to  him  if  he  could  not  read. 
Even  though  he  may  have  an  action  against  the  man 
who  deceived  him,  an  innocent  third  person  is  not  to 
suffer  as  a  result  of  his  careless  act.  He  meant  to 
sign  his  name,  and  he  meant  to  give  effect  to  this  paper. 
He  is  therefore  charged  with  the  legal  result.  He  was 
deceived  as  to  what  that  result  would  be,  but  he  as- 
sumed the  risk  by  relying  upon  the  statement.  The 
bank  is  therefore  entitled  to  recover,  and  judgment 
will  be  given  for  the  plaintiff. 

5.    Instruments  Declared  Void  by  Statute 
8T0BY  CASE 

A  revenue  law  provided  that  all  notes  and  bills  of 
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exchange  should  be  required  to  bear  a  stamp,  and  that 
any  such  instrument  issued  without  a  stamp  should  be 
void  and  unenforceable.  Shortly  after  this  law  went 
into  effect,  several  notes  were  executed  by  Eastman, 
Gibbons  &  Company,  a  firm  of  wholesale  druggists, 
payable  to  their  bank,  as  evidence  of  a  loan.  No  one 
remembered  the  revenue  stamps  at  the  time.  About  a 
month  later,  but  before  maturity  of  any  of  the  notes, 
the  bank  wished  to  discount  them  with  another  bank, 
the  Fidelity  Northwestern  Bank.  The  stamps  were 
then  attached  and  cancelled,  so  that  the  discounting 
bank  did  not  suspect  that  they  had  ever  been  lacking. 
At  the  maturity  of  the  notes,  Eastman,  Gibbons  & 
Company,  being  still  in  need  of  funds,  pressed  for  an 
extension.  When  this  was  refused,  the  firm  was 
obliged  to  default  in  payment,  and  was  sued.  The  omis- 
sion of  the  stamps  was  now  remembered,  and  was 
urged  by  the  defendants  to  prevent  a  judgment  being 
given  against  them.  The  Fidelity  Northwestern  Bank 
submitted  that,  since  the  tax  had  been  paid,  there  was 
no  reason  for  holding  the  notes  void,  and  further,  that 
it  should  be  protected  against  such  a  defense,  since  it 
was  a  holder  in  due  course,  for  value  and  without  no- 
tice.   Is  the  defense  good? 

EXTLINQ  COURT  CASE 

Bake  vs.  CJiapin,  Volume  57  Illinois  Reports,  Page 
295. 

Dake  held  drafts  for  $1000,  drawn  by  the  Fifth  Na- 
tional Bank  of  Chicago  upon  Ninth  National  Bank  of 
New  York,  payable  to  the  order  of  Dake.  While  gam- 
bling at  faro,  he  lost  all  of  the  money  he  had.  He 
indorsed  these  drafts,  staked,  and  lost  them.  They 
subsequently  came  into  the  hands  of  Chapin,  who  paid 
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value  for  them,  and  who  knew  nothing  of  the  foregoing 
circumstances.  Dake  now  brings  this  action  to  recover 
these  notes.  He  relies  upon  a  statute  which  provides 
that  all  notes  and  bills  made  upon  any  gambling  con- 
sideration shall  be  void. 

Chapin  contends  that  they  are  not  void  as  to  him, 
because  he  was  a  bona  fide  purchaser  without  notice. 

Mr.  Justice  Sheldon  said;  *' Under  the  broad  lan- 
guage of  the  statute,  and  within  its  true  meaning,  we 
think  the  indorsement  of  these  drafts  was  void;  that 
Chapin,  although  bona  fide  holder,  acquired  no  title 
thereby,  and  that  the  property  in  them  still  remains  in 
Dake."    Judgment  was  given  for  Dake. 

BXTUNa  LAW 
Story  Case  Answer 

If  a  statute  declares  a  certain  kind  of  negotiable  in- 
strument void,  such  statutory  declaration  constitutes  a 
real  defense  which  is  good  against  every  subsequent 
holder,  whether  or  not  he  be  a  bona  fide  purchaser 
without  notice.  Statutes  frequently  declare  notes  void 
which  are  given  in  gambling  transactions ;  sometimes, 
usurious  notes  are  declared  void;  in  either  case,  such 
a  note  is  void  as  against  every  subsequent  holder,  irre- 
spective of  the  good  faith  of  the  holder.  The  Negotia- 
ble Instruments  Law  has  provided  that  such  defenses 
as  the  foregoing  are  only  personal  defenses  and  may 
not  be  raised  against  a  bona  fide  purchaser,  without 
notice  of  the  history  of  the  instrument. 

If  the  words  of  the  revenue  statute,  in  the  Story 
Case,  are  clear  and  unequivocal,  the  court  can  do 
nothing  but  give  them  their  full  effect.  Many  early 
stamp  tax  laws  did  provide  that  unstamped  instru- 
ments should  be  void.    Invalidity  can  not  be  remedied 
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at  a  future  time,  especially  not  by  a  party  other  than 
the  maker  of  the  instrument.  Nor  is  "real"  invalidity 
of  any  less  consequence  because  it  was  unknown  to  the 
purchaser.  It  is  not  a  personal  relief  against  the  lia- 
bility, which  is  cut  off  as  against  the  one  who  does  not 
know  of  it,  but  an  absolute  lack  of  validity  in  the  in- 
strument as  a  result  of  the  statute.  The  court  must, 
therefore,  in  the  Story  Case,  give  judgment  for  the 
defendant. 


Banking 

I.  THE  GENERAL  NATURE  OF  BANKING 

A.    The  Right  to  Engage  in  Banking 

1.    The  Right  of  Individuals 

STOSY  CASE 

In  Athens,  Illinois,  Jacob  Spencer  and  Cyms  Bates 
were  engaged  in  the  banking  business  as  partners, 
under  the  firm  name  of  Spencer  and  Bates  Banking 
Company.  Bates  had  at  various  times,  with  the  consent 
of  his  partner,  borrowed  from  the  bank.  At  one  time, 
when  heavily  indebted,  he  had  suddenly  disappeared. 
After  a  long  search,  Spencer  located  his  defaulting 
partner  in  Aberdeen,  Washington,  and  there  brought 
a  suit  against  him  to  compel  an  accounting  of  the  firm. 
Bates  maintained  in  his  answer  that  the  firm  had  been 
doing  a  banking  business  and  had  never  received  a 
charter  or  license  from  the  state  of  Illinois.  Belying 
on  the  weU-known  rule,  that  in  a  trial  in  one  state,  the 
statutes  of  another  state,  where  they  apply,  will  not  be 
ascertained  by  the  judge  but  must  be  proved,  he  in- 
sisted that  Spencer's  failure  to  prove  any  statutory 
authority  to  do  a  banking  business  required  the  court 
to  hold  that  they  had  been  unlawfully  engaged  in  the 
business.  In  such  a  case,  no  recovery  could  be  allowed, 
because  the  court  will  not  aid  one  criminal  or  wrong- 
doer by  enforcing  the  unlawful  arraignment  on  the 
other.  Is  Spencer  entitled  to  the  accounting,  or  should 
the  court  refuse  its  aid? 

RULING  COURT  CASE 

State  vs.  RicJicreeh,  Volume  167  Indiana  Reports, 
Page  219 ;  Volume  119  American  State  Reports,  Page. 
491. 


210  BANKING 

In  1905,  the  legislature  of  the  state  of  Indiana  passed 
a  law  to  regulate  banks  and  banking.  It  was  provided, 
among  other  things,  **that  from  and  after  July  1, 1905, 
it  shall  be  unlawful  for  any  partnership,  firm,  or  indi- 
vidual to  transact  a  banking  business  in  this  state, 
unless  such  partnership,  firm,  or  individual  has  prop- 
erty of  the  cash  value  of  at  least  $10,000."  It  was 
further  provided  that  any  person,  or  organization,  be- 
fore entering  into  such  business,  should  file  with  the 
Auditor  of  the  State  a  sworn  statement  containing  the 
name  of  the  bank,  the  place  where  it  is  to  be  conducted, 
and  the  amount  of  capital  to  be  used  in  the  business. 

Kichcreek,  without  making  any  attempt  to  comply 
with  these  regulations,  opened  up  a  private  banking 
establishment.  This  was  an  action  by  the  state  to  pre- 
vent him  from  engaging  in  this  business,  without  com- 
plying with  the  statutory  requirements.  He  contended 
that  the  right  to  engage  in  banking  was  an  inherent 
right  which  any  person  might  exercise,  and  that  any 
law  which  interfered  with  this  right  was  unconstitu- 
tional. 

Decision :  In  the  absence  of  statutory  changes,  each 
individual  has  an  inherent  right  to  engage  in  banking 
business.  However,  the  state  has  the  right  and  power 
to  regulate  all  banking  business,  because  of  the  nature 
of  the  business,  but  such  regulation  must  be  reason- 
able and  just.  In  this  case,  the  court  was  of  the  opinion 
that  the  rules  and  regulations  were  just  and  reason- 
able, and  that,  therefore,  Kichcreek  was  unlawfully  en- 
gaged in  the  banking  business,  since  he  had  not  com- 
plied with  the  statutory  requirements. 

Mr.  Justice  Montgomery  said  in  part:  **The  right 
of  banking  in  all  its  departments,  at  Common  Law,  be- 
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longed  to  the  individual  citizen,  to  be  exercised  at 
pleasure.  It  is  conceded  by  coimsel,  and  it  is  unques- 
tionably settled  that  the  sovereign  authority  of  the 
state  may  regulate  and  restrain  the  exercise  of  such 
right.  The  quasi-public  nature  of  the  banking  busi- 
ness, and  the  intimate  relation  which  it  bears  to  the 
fiscal  affairs  of  the  people  and  the  revenues  of  the 
state,  clearly  bring  it  within  the  domain  of  the  internal 
police  power,  and  make  it  a  proper  subject  for  legis- 
lative control.  Bankers  invite  general  deposits  pri- 
marily for  their  own  profit,  and  usually  obtain  a 
measure  of  public  patronage,  and  the  expediency  of 
guarding  the  people  against  imposition,  extortion,  and 
fraud,  of  affording  efficient  means  of  detecting  irregu- 
lar practices,  and  learning  the  true  financial  conditions 
of  the  bank,  and  the  necessity  of  preserving  the  confi- 
dence of  patrons  in  its  solvency,  and  of  protecting  their 
interests  in  case  of  insolvency,  justify  inspection  and 
control  of  the  state.'*  Judgment  was  held  that  Rich- 
creek  was  unlawfully  engaged  in  the  banking  business. 

EULING  LAW 
Story  Case  Answer 
The  business  of  banking  originated  with  private  in- 
dividuals. In  England,  the  banking  business  was  con- 
ducted by  the  London  goldsmiths,  of  Lombard  Street, 
long  before  the  Bank  of  England  was  established. 
However,  because  the  nature  of  the  business  is  such, 
especially  when  it  becomes  large  and  complex,  that 
fraud,  extortion,  and  impositions  may  be  practiced  and 
easily  concealed,  the  states  generally  have  assumed  the 
right  to  regulate  the  conditions  under  which  the  bank- 
ing business  may  be  conducted.  In  many  states,  pri- 
vate banks  are  forbidden;  only  banks  under  state 
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supervision  are  permitted  to  engage  in  the  business. 

The  contention  of  Bates,  in  the  Story  Case,  cannot 
be  upheld.  This  other  well  established  rule  bears  in 
the  case :  where  the  statute  law  of  the  other  state  has 
not  been  proved,  the  court  will  presume  that  the  gen- 
eral Common  Law  is  in  force.  Granting  that  Spencer 
has  shown  no  statutory  authority  to  the  firm  to  engage 
in  banking,  the  question  then  is  whether  or  not  such  a 
business  would  be  unlawful  without  any  statutes. 
There  is  no  doubt  that  under  the  Common  Law,  which 
the  court  must  apply,  this  is  a  lawful  business.  Bates 
has  a  defense,  only  if  he  proves  a  statute  making  it 
unlawful.  "Without  such  proof,  the  court  has  before  it 
a  case  of  a  partnership  engaged  in  a  lawful  business, 
and  it  will  grant  one  partner  an  accounting  and  settle- 
ment from  the  other. 


2.    The  Right  of  a  Corporation 
STORY  CASE 

In  the  state  of  Arkansas,  before  the  business  of 
banking  was  in  any  way  regulated  or  restricted,  a 
charter  of  incorporation  was  granted  to  the  Spring 
River  Lumber  Company.  This  corporation  cleared 
several  large  tracts  of  land,  and  accumulated  some 
wealth,  the  surplus  of  which  it  then  employed  in  the 
purchase  of  commercial  paper  and  the  discount  of 
notes.  This  part  of  its  business  proved  very  profitable, 
and  was  increased  by  the  use  of  funds  taken  on  de- 
posit, for  which  certificates  or  notes  of  the  company 
were  issued.  Some  of  the  stockholders  objected  to  this 
use  of  money  and  wished  to  withdraw  the  capital  which 
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was  no  longer  needed  to  develop  timber  lands.  They 
started  a  suit  against  the  company,  in  the  name  of  one 
of  them,  Luther  Eggleston,  to  prevent  the  further  con- 
duct of  this  business.  Is  the  company  entitled  to  con- 
tinue this  use  of  their  funds,  or  shall  the  stockholders 
have  the  aid  of  the  court  in  stopping  it  I 

EUUNG  COUET  CASE 

People  vs.  Utica  Insurance  Company,  Volume  15 
Johnson  Reports,  New  York,  Page  352;  Volume  8 
American  Decisions,  Page  243. 

The  Utica  Insurance  Company  was  incorporated  by 
an  Act  of  the  New  York  State  Legislature  in  the  year 
1816.  In  the  act  of  incorporation  it  was  stated  that 
this  corporation  ' '  shall  have  full  power  and  authority 
to  make  contracts  of  insurance  with  any  person  or  per- 
sons, against  losses  or  damages  by  fire  or  otherwise." 
After  incorporation,  the  Utica  Insurance  Company  en- 
gaged also  in  the  banking  business,  in  addition  to  the 
business  of  making  insurance  contracts.  The  Attorney 
General  of  the  state,  in  the  name  of  the  people, 
brought  an  action  against  the  Utica  Insurance 
Company  for  exercising  banking  privileges  without 
legislative  authority.  It  was  contended  by  the  Utica 
Insurance  Company  that  it  was  an  inherent  right  of 
any  person  or  corporation  to  conduct  a  banking  busi- 
ness. 

Decision :  Formerly  it  was  the  inherent  right  of  any 
person,  organization,  or  corporation  to  carry  on  a 
banking  business,  but  the  state  now  has  the  power  to 
regulate  and  modify  this  right,  or  to  grant  to  or  with- 
hold it  from  a  corporation  upon  whatever  terms  it 
deems  advisable.    The  Utica  Insurance  Company,  by 
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its  charter,  was  given  no  power  to  engage  in  the 
banking  business. 

Mr.  Chief  Justice  Thompson  said:  '*It  may  safeiy 
be  admitted  that  formerly  the  right  of  banking  was  a 
Common  Law  right  belonging  to  individuals,  and  to  be 
exercised  at  their  pleasure.  It  cannot,  however,  admit 
of  a  doubt  that  the  legislature  had  authority  to  regu- 
late, modify,  or  restrain  that  right.  This  they  have 
done  by  the  Eestrainiag  Act  of  1804  .  .  .  The 
right  of  banking,  therefore,  by  any  company  or  asso- 
ciation has,  since  the  Eestraining  Act,  become  a  fran- 
chise, or  privilege,  derived  from  the  grant  of  the  legis- 
lature, and  subsisting  only  in  such  companies  or  asso- 
ciations as  can  show  such  grant. "  Judgment  was  held, 
therefore,  that  the  Utica  Insurance  Company  has  no 
power  to  engage  in  the  banking  business. 

EUUNG  LAW 
Story  Case  Answer 

Under  Common  Law,  a  corporation  could  not  have 
engaged  in  the  business  of  banking  without  special 
legislative  authority,  because  a  corporation  is  a  crea- 
ture of  the  legislature,  and  has  no  more  power  than  the 
legislature  confers  upon  him.  This  authority  may  also 
be  granted  upon  such  terms  as  the  state  deems  wise, 
because  the  latter  may  control  both  the  creation  of 
corporations,  and  regulate  the  business  of  banking,  as 
pointed  out  in  the  last  section. 

In  the  Story  Case,  the  plea  of  the  stocldiolders 
should  be  granted,  and  judgment  entered  forbidding 
and  restraining  the  Spring  Eiver  Lumber  Company 
from  conducting  a  banking  business.  In  the  Ruling 
Court  Case,  the  decision  relies  on  the  fact  that  banking 
has  been  regulated  by  the  state  and  cannot  be  con- 
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ducted  without  complying  with  those  regulations.  But 
in  the  Story  Case,  where  no  such  regulation  had  ever 
been  adopted,  the  lack  of  power  in  the  corporation 
leads  to  the  same  result.  Banking  is  a  special  and 
distinct  business.  Since  it  is  not  properly  an  adjunct 
or  incident  of  any  other  business,  a  corporation  which 
is  to  carry  it  on  must  be  empowered  in  its  charter  to 
do  banking.  Where  this  power  is  lacking,  as  in  the 
Story  Case,  or  where  the  business  is  regulated  and 
prohibited,  as  in  the  Euling  Court  Case,  the  ordinary 
corporation  cannot  engage  in  the  business. 


B.    THE  FUNCTIONS  OF  A  BANK 

1.     Receiving  Deposits 

STORY  CASE 

Having  agreed  to  make  a  loan  of  $1,000  to  Cornelius 
Wright,  the  Bedford  State  Bank  took  his  note  for  that 
amount,  payable  in  ninety  days,  and  gave  him  credit 
on  his  account  for  the  same  sum.  Before  Wright  had 
drawn  any  checks  upon  his  account,  the  bank  was  put 
into  bankruptcy.  Wright  sought  to  have  the  whole 
transaction  undone,  the  book  credit  cancelled,  and  his 
note  surrendered  to  him.  The  other  creditors,  how- 
ever, insisted  that  Wright  had  become  a  depositor  of 
the  $1,000,  a  pro  rata  portion  of  which  he  can  claim 
with  the  other  depositors  and  creditors;  but  that  he 
must  pay  the  note  in  full.  They  selected  one  of  their 
number,  Stanley  Fowler,  trustee,  and  he  brought  suit 
against  Wright  upon  the  note.  Is  he  entitled  to  re- 
cover ? 

RULING  COURT  CASE 

Savings  Institution  vs.  Oulton,  Volume  17  Wallace, 
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United  States  Reports,  Page  109. 

The  German  Savings  and  Loan  Society  was  a  sav- 
ings institution  organized  under  the  laws  of  Cali- 
fornia, with  a  capital  stock  of  $100,000.  The  institu- 
tion received  deposits,  lent  the  money  so  deposited,  and 
repaid  it,  together  with  the  dividends  arising  from  the 
interest  on  loans,  to  the  depositors.  When  a  deposit 
was  made,  a  pass  book  was  given  to  the  depositor,  and 
an  entry  of  deposit  was  made  in  it  and  in  the  books  of 
the  institution.  A  depositor  could  not  make  checks  or 
draw  drafts  upon  the  institution ;  he  was  obliged  to  go 
in  person  and  present  his  pass  book,  or  send  his  rep- 
resentative with  the  pass  book  and  an  order  on  his 
bank  to  pay  such  substitute. 

At  this  time  there  was  a  law  which  declared  that 
every  ''company,  having  a  place  of  business  where 
credits  were  opened  by  deposits — of  money  or  currency 
subject  to  be  paid — ^upon  draft,  check,  or  order — shall 
be  regarded  as  a  bank."  In  the  same  law  it  was  pro- 
vided that  a  tax  of  one  twenty-fourth  of  one  per  cent 
should  be  levied  and  collected  each  month  upon  the 
average  amount  of  money  deposited  by  any  bank.  By 
virtue  of  this  act,  taxes  to  the  amount  of  $2,697.84  were 
assessed  against  the  savings  institution,  which  it  paid 
under  protest,  and  to  recover  which  this  action  was 
brought.  It  was  contended  by  the  savings  institution 
that  it  was  not  a  bank,  and  that,  therefore,  not  liable 
for  the  taxes  in  question. 

Decision:  Banks  exercise  various  functions.  One 
of  the  primary,  and  certainly  the  oldest,  function  of  a 
bank  is  to  receive  deposits.  Here,  the  savings  institu- 
tion did  receive  deposits.  In  exercising  this  function, 
it  was  acting  as  a  bank  in  the  meaning  of  the  statute, 
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even  though  it  restricted  the  method  of  withdrawing 
such  deposits. 

Mr.  Justice  Clifford  delivered  this  opinion ;  *  *  Banks 
in  a  commercial  sense,  are  of  three  kinds,  to  wit:  (1) 
of  deposits,  (2)  of  discount,  (3)  of  circulation.  Strictly 
speaking,  the  term  "bank''  implies  a  place  for  the  de- 
posit of  money,  as  that  is  the  most  obvious  purpose  of 
such  an  institution.  Originally,  the  business  of  bank- 
ing consisted  only  in  receiving  deposits,  such  as  bullion, 
plate,  and  the  like,  for  safe-keeping,  until  the  depositor 
should  choose  to  draw  it  out  for  use ;  but  the  business, 
in  the  progress  of  events,  was  extended,  and  bankers 
assumed  to  discount  bills  and  notes,  and  to  loan  money 
upon  mortgages,  pawn,  or  other  security,  and  at  a  still 
later  period,  to  issue  notes  of  their  own,  intended  as  a 
circulating  currency  and  a  medium  of  exchange  instead 
of  gold  and  silver.  Modern  bankers  frequently  exer- 
cise any  two  or  even  three  of  those  functions,  but  it  is 
still  true  that  an  institution  prohibited  from  exercising 
more  than  one  of  those  functions  is  a  bank  in  the 
strictest  commercial  sense,  and  is  equally  subject  to 
taxation  as  if  authorized  to  make  discounts  and  issue 
circulation  as  well  as  receive  deposits."  Judgment 
was  held  that  the  taxes  were  lawfully  collected  and 
could  not  be  recovered  by  the  German  Savings  and 
Loan  Society. 

BXTUNG  LAW 
Story  Case  Answer 

One  of  the  most  common  functions  of  a  bank  is  to 
receive  money  for  safe-keeping,  or  receive  it  and  pay 
it  out  at  the  order  of  the  person  delivering  it  to  the 
bank.  Such  a  transaction  is  known  as  a  * '  deposit. ' '  It 
now  often  represents  credit  extended  to  the  customer 
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by  the  bank.  This  may  be  a  plain  loan,  as  the  price  of 
securities  purchased  by  the  bank,  or  commercial  paper 
discounted,  or  as  a  credit  for  checks  and  bank  drafts 
deposited  for  collection.  These  transactions  usually 
occur  without  any  handling  of  money. 

In  the  Story  Case,  the  credit  entered  in  favor  of 
Wright  became  a  debt  due  him  by  the  bank,  which  he 
could  collect  by  drawing  checks  which  the  bank  would 
pay.  This  did  not  mean  that  the  bank  held  $1,000  of 
his  money,  which  the  other  creditors  could  not  touch. 
His  note  had  passed  to  the  bank  and  become  one  of  its 
assets,  independently  of  the  deposit  liability.  Like  all 
the  other  assets,  it  is  available  to  all  the  creditors 
equally.  "Wright  cannot  cancel  it  in  settlement  of  his 
claim,  but  must  pay  it  to  Fowler  for  the  benefit  of  all 
the  creditors  equally,  and  will  receive  his  pro  rata 
share  of  the  assets  when  distributed.  This  may  be 
much  less  than  $1,000.  Judgment  should  be  given  for 
Fowler. 


2.    Discounting  Paper 
STORY  CASE 

Arthur  Douglas  held  a  note  of  one  of  his  debtors, 
James  Gordon,  for  $500,  payable  in  six  months,  at  five 
per  cent,  which  he  wished  to  convert  into  cash.  One 
month  after  its  issue,  he  took  it  to  the  Fairoaks  Bank 
to  have  it  discounted.  The  bank  accepted  it  at  six  per 
cent  discount,  giving  credit  to  Douglas  for  a  deposit  of 
$499.69.  This  amount  is  ascertained  in  the  following 
way:  At  maturity,  the  note  will  call  for  $512.50,  the 
principal  and  interest  for  six  months.  Since  the  bank 
is  obliged  to  wait  five  months  for  this  money,  it  takes 
out  its  interest  in  advance  at  the  discount  rate,  here 
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given  as  six  per  cent.  That  would  amonnt  to  $12.81, 
which,  deducted  from  $512.50,  leaves  the  discount  price 
of  $499.69.  At  maturity,  Gordon  was  unable  to  pay 
the  note  and  the  Fairoaks  Bank  brought  suit  against 
Douglas  as  indorser.  He  maintained  that  he  had  not 
sold  the  note  but  had  discounted  it,  so  that  the  bank, 
having  received  the  note  for  less  than  its  face  value, 
could  not  expect  to  recover  from  him  if  it  could  not 
be  collected.    Is  this  a  defense  to  the  action? 

KUMNQ  COURT  CASE 

Farmeis'  and  Mechanics'  Bank  vs.  Baldwin,  Volume 
23  Minnesota  Reports,  Page  186 ;  Volume  23  American 
Reports,  Page  683. 

The  Farmers'  and  Mechanics*  Bank  was  incorpo- 
rated under  the  laws  of  the  state  of  Minnesota.  It 
was  provided  in  the  law  that  '*such  person  or  associa- 
tion has  power  to  carry  on  the  business  of  banking  by 
discounting  bills,  notes,  and  other  evidences  of  debt, 
by  receiving  deposits,  by  buying  and  selling  gold  and 
silver  bullion,  foreign  coin,  and  foreign  and  inland 
bills  of  exchange,  by  loaning  money  on  real  and  per- 
sonal securities,  and  by  exercising  such  incidental 
powers  as  may  be  necessary  to  carry  on  such  busi- 
ness." 

Now  Baldwin  was  the  holder  of  a  negotiable  promis- 
sory note,  which,  before  maturity,  he  sold  and  trans- 
ferred to  the  bank  herein.  When  the  maker  of  the  note 
refused  to  pay  it,  the  bank  sued  Baldwin  as  indorser. 
Baldwin  contended  that  the  bank  had  no  power  to  pur- 
chase a  promissory  note;  that  such  power  was  not  a 
necessary  function  of  a  bank ;  and  that  it  had  not  been 
conferred  by  the  law  incorporating  this  bank. 
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Decision :  The  power  to  purchase  promissory  notes 
was  not  expressly  given  to  the  bank  herein  by  the 
incorporating  law.  In  order,  therefore,  for  the  bank 
to  exercise  such  right,  it  must  show  that  the  power  ex- 
isted as  a  necessary  incident  in  conducting  a  banking 
business.  Now  the  usual  functions  of  a  bank  are :  to 
receive  deposits,  circulate  its  notes,  and  to  make  dis- 
counts. The  court  was  of  the  opinion  that  the  buying 
of  promissory  notes  was  not  incidental  to  any  of  the 
usual  functions  of  a  bank.  Therefore,  the  bank  had  no 
such  power. 

Mr.  Justice  Cornell  said.:  "Banks  are  of  three 
kinds,  known  as  banks  of  discount,  deposit,  and  circu- 
lation; though  usually  in  every  American  system  of 
banking,  all  these  functions  are  united  in  the  same 
institution,  as  in  the  case  under  the  present  law.  Dis- 
coimting  a  note  and  buying  it  are  not  identical  in 
meaning.  The  latter  expression  is  used  to  denote  the 
transaction  *when  the  seller  does  not  indorse  the  note, 
and  is  not  accountable  for  it,'  and  it  is  admitted  that 
such  was  the  character  of  the  transaction  in  this  case. 
In  view  of  this  understanding  of  the  functions  of  a  bank 
of  discount,  the  legal  signification  attached  to  the  word 
'discount,'  and  the  distinction  between  it  and  the  word 
*  purchase'  when  applied  to  the  business  of  banking,  it 
is  obvious  that  the  power  *to  carry  on  the  business  of 
banking  by  discounting  notes,  bills,  and  other  evi- 
dences of  debt'  is  only  an  authority  to  loan  money 
thereon,  with  the  right  to  deduct  the  legal  rate  of  in- 
terest in  advance."  Judgment  was  held  that  the  bank 
could  not  recover  from  Baldwin  on  this  note,  since  it 
had  purchased  the  instrument  and  had  not  discounted 
it. 


BANKING  221 

EXTUNG  LAW 
Story  Case  Answer 

Another  common  function  of  a  banking  institution 
is  that  of  discounting  negotiable  paper.  The  transac- 
tion is  negotiated  in  this  way :  The  owner  of  a  certain 
bill  or  note,  who  wishes  to  realize  cash  from  it  imme- 
diately, may  procure  from  a  bank,  a  loan,  giving  such 
bill  or  note  as  collateral  security.  The  bank  may  loan 
the  amount  promised  in  the  instrument,  less  the  inter- 
est on  that  amount  computed  at  an  agreed  rate  for  the 
time  the  note  has  still  to  run.  This  is  a  loan  upon, 
rather  than  of,  the  note. 

The  peculiarity  of  ** discount"  is  almost  wholly  in 
the  method  of  figuring  interest  and  deducting  it.  It 
will  be  noticed,  in  the  Story  Case,  that  Douglas  re- 
ceived only  $499.69,  while  he  is  charged  with  interest 
figured  upon  $512.50.  On  an  ordinary  loan,  he  would 
receive  $512.50  and  have  to  repay  $525.31.  But  in  legal 
effect,  an  indorsement,  by  way  of  discount,  is  not  dif- 
ferent from  any  other  indorsement,  for  instance,  by 
way  of  security  or  of  sale.  It  renders  the  indorser 
liable,  in  case  of  non-payment  by  the  principal  party, 
together  with  notice,  for  the  amount  called  for  by  the 
note.  The  Fairoaks  Bank,  in  the  Story  Case,  should 
have  judgment  against  Douglas  for  $512.50. 


3.    Issue  of  Bank  Notes 
STORY  CASE 

A  transaction  in  which  he  was  engaged  required  of 
Louis  S.  Easton  that  he  make  a  large  payment  on  the 
first  day  of  July.  For  several  months  preceding,  he 
was  collecting  the  money  for  this  purpose  and  deposit- 
ing it  in  the  Hunger  County  Bank.    Instead  of  taking 
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a  book  credit,  he  received  certificates  of  deposit  for 
varying  amounts,  but  in  the  following  form : 

*'Munger  County  Bank.  May  15,  1915. 
THIS  IS  TO  CEETIFY  that  Louis  S. 
Easton  has  deposited  in  this  bank  this  day, 
five  hundred  and  00-100  dollars,  payable  to 
himself  or  the  bearer,  upon  return  of  this 
certificate,  with  interest  at  four  per  cent,  after 
one  year  from  date.  Hunger  City  Bank, 
$500.  By  J.  C.  Dodds,  Pres. ' ' 

On  the  first  day  of  July,  he  delivered  to  his  creditor, 
Robert  Clifton,  six  of  these  certificates  amounting  to 
$4,000.  During  that  month,  Clifton  presented  the  cer- 
tificates to  the  bank  with  the  demand  for  payment. 
The  bank,  however,  told  him  that  they  would  not  be 
paid,  as  the  bank  had  been  advised  that  the  certificates 
were  really  bank  notes,  which  it  had  no  authority  to 
issue  and  which  it  could  not,  therefore,  lawfully  pay. 
Clifton  brought  suit  upon  the  certificates  of  deposit, 
and  the  bank  made  the  same  defense.  Is  it  valid,  or 
can  Clifton  recover? 

BXJUNG  COUBT  CASE 

Bank  of  Martinez  vs.  Hemme  Orchard  and  Land 
Company,  Volume  105  California  Reports,  Page  306. 

The  Bank  of  Martinez  was  incorporated  as  a  baulk- 
ing institution  under  the  laws  of  the  state  of  Cali- 
fornia. In  the  course  of  its  business,  it  made  a  loan 
to  the  Memme  Orchard  and  Land  Company.  The  land 
company,  in  order  to  secure  the  loan,  executed  to  the 
Bank  of  Martinez  a  mortgage  upon  certain  property 
owned  by  the  land  company.  The  debt  was  not  paid 
when  due  and  the  bank  brought  the  present  suit  to 
foreclose  the  mortgage. 
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The  Hemine  Orchard  and  Land  Company,  by  way  of 
defense,  contended  that  the  mortgage  was  void.  To 
support  this  contention,  it  cited  that  part  of  the  Con- 
stitution of  the  state  of  California,  Section  35,  which 
provides  that  the  legislature  shall  prohibit  **any  per- 
son, or  persons,  association,  company,  or  corporation, 
from  exercising  the  privileges  of  banking  or  creating 
paper  to  circulate  as  money.*' 

Decision:  Formerly,  the  issue  by  a  bank  of  cur- 
rency or  bank  notes  was  regarded  as  the  primary 
function  of  the  bank.  To  such  an  extent  was  this  true 
that  when  the  Constitution  of  California  was  adopted 
in  1849,  it  was  thought  that  an  institution  which  did 
not  issue  bank  notes  was  not  a  banking  institution. 
Thus,  when  it  was  declared  in  the  California  Consti- 
tution that  the  legislature  should  not  create  a  banking 
institution,  it  meant  only  that  it  should  not  create  an 
organization  which  should  have  the  power  to  issue 
bank  notes.  It  was  not  intended  to  prohibit  the  crea- 
tion of  institutions  which  should  receive  deposits  and 
make  loans.  In  fact,  in  a  previous  Section  (34),  ex- 
press provisions  were  made  for  such  an  organization. 
Consequently,  this  mortgage  and  loan  were  not  valid, 
and  the  bank  is  entitled  to  a  lien  of  foreclosure. 

In  discussing  the  point  it  was  said  by  the  court; 
*'The  provisions  of  the  Constitution  of  1849  must  be 
viewed  in  the  light  of  1849.  The  f ramers  of  that  in- 
strument had  a  vivid  realization  of  the  evils  of  bank 
bills  issued  by  private  corporations  to  circulate  as 
money.  Practically,  they  had  never  known  any  other 
money  than  bank  bills  until  they  came  to  California. 
The  inconvenience  arising  from  such  currency  was  al- 
ways very  great,  but  the  framers  of  the  Constitution 
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of  1849  had  known  of  the  utter  prostration  of  business 
which  resulted  from  the  panic  of  1837,  when  every  bank 
in  the  United  States  suspended.  As  this  constituted 
the  entire  currency  of  the  country,  the  calamity  can 
better  be  appreciated  than  described.  The  people  of 
California  were  elated  by  the  possession  of  rich  gold 
placers,  and  probably  believed  that  no  other  currency 
than  gold  and  silver  would  be  required.  The  reitera- 
tion of  the  idea  shows  that  they  desired  above  all 
things  to  prohibit  the  circulation  of  bank  bills.  This 
is  what  they  meant  by  *  banking,'  for  w^hile  prohibiting 
this  they  authorized  the  formation  of  associations  for 
the  deposit  of  gold  and  silver,  which,  however,  shall 
not  put  in  circulation  paper  ^of  any  bank'  to  circulate 
as  money.  Judgment  was  given  for  the  Bank  of 
Martinez. 

EUUNG  LAW 
Story  Case  Answer 

A  function  frequently  performed  by  a  banking  insti- 
tution is  that  of  issuing  notes  which  are  designed  to 
pass  as  money,  or  as  a  substitute  for  money.  They 
represent  a  circulating  obligation  of  the  bank  to  pay 
the  amount  of  the  note  to  any  holder.  The  character- 
istic of  a  bank  note  is  that  it  is  designed  for  general 
circulation.  Banks  are  constantly  issuing  drafts, 
cashiers'  checks,  certified  checks  of  depositors,  and 
similar  instruments,  w^hich  represent  an  obligation  of 
the  bank  just  as  does  a  bank  note,  and  which,  like  a 
bank  note,  are  used  in  making  payments.  But  these 
are  all  temporary  and  short-lived  obligations,  which 
are  limited  in  their  circulation  and  normally  return  in 
a  few  days  to  the  issuing  bank.  A  bank  note  is  a  per- 
manent instrument,  with  no  time  of  maturity,  payable 
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to  the  bearer,  and  usually  circulating  for  a  long  time 
without  ever  coming  back  to  the  bank,  unless  it  is  worn 
out.  It  does  not  bear  interest  nor  require  indorse- 
ment. Formerly,  the  state  banks  issued  bank  notes  in 
great  number,  but  the  United  States  imposed  such  a 
high  tax  upon  them  that  they  were  forced  out  of  ex- 
istence. Now,  only  national  banks  issue  such  notes. 
It  is  the  purpose,  and  soon  will  be  the  effect,  of  the 
new  Federal  Eeserve  Bank  system,  to  supplant  the 
national  bank  notes  with  the  notes  of  the  Federal  Re- 
serve Banks.  When  that  is  accomplished,  there  will  be 
no  bank  notes  in  tliis  country  issued  by  purely  private, 
as  distinguished  from  governmental,  banks. 

The  certificate  of  deposit,  in  the  Story  Case,  is  a 
type  of  instrument  of  very  wide  use.  It  furnished  to 
the  depositor  a  receipt  for  his  deposit  which  may  be 
transferred  in  payments,  in  a  way  in  which  a  pass  book 
cannot  be  used.  It  will  be  accepted  by  creditors  in 
reliance  on  the  liability  of  the  bank,  whereas,  a  check 
has  only  the  liability  of  the  drawer,  until  certified. 
These  advantages  are  often  very  desirable.  The  cer- 
tificate of  deposit  has  been  held  by  the  courts  to  be  in 
law  nothing  more  than  a  promissory  note  of  the  bank, 
but  it  is  not  a  bank  note,  in  the  general  sense.  The 
one  in  the  Story  Case  is  payable  to  the  bearer,  as  is  a 
bank  note,  but  more  often  a  certificate  of  deposit  re- 
quires the  indorsement  of  the  payee.  They  usually 
bear  interest,  either  from  date  or  after  a  certain 
period,  and  are  often  payable  at  a  fixed  future  time. 
These  things  are  not  true  of  bank  notes.  But  the  most 
significant  as  well  as  the  most  obvious  distinction  is 
that  they  are,  like  all  the  other  temporary  obligations 
of  the  bank,  filled  in  upon  blank  printed  forms  to  meet 
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the  particular  case,  while  bank  notes  are  issued  in 
large  numbers  in  a  regular  engraved  or  lithographed 
form,  with  denominations  in  a  fixed  series.  They  are 
designed  to  be  quickly  recognized  as  money  and  not 
easily  counterfeited,  and  are  put  upon  paper  selected 
to  withstand  the  wear  of  circulation.  The  non-circu- 
lating obligations  usually  show  upon  their  face  that 
they  depend  for  their  validity  upon  the  signatures  of 
the  bank  officials  and  that  they  are  designed  for  early 
payment  and  cancellation. 

The  judgment  of  the  court,  in  the  Story  Case,  is  not, 
therefore,  open  to  much  doubt.  The  promissory  note 
of  a  bank  is  not  a  bank  note,  within  the  prohibitory  and 
taxing  statutes,  and  it  is  the  normal  function  of  every 
bank  to  issue  its  obligations.  It  is,  therefore,  liable 
upon  these  certificates  of  deposit,  and  judgment  will 
be  given  for  Clifton. 


C.     KINDS  OF  BANKS 

1.     Commercial  Banks 

STORY  CASE 

The  War  Revenue  Law  of  1914  levies  a  tax  upon 
bankers,  measured  according  to  the  amount  of  their 
capital  used  in  banking,  and  gives  a  definition  of  bank- 
ing as  used  in  the  act.  The  Collector  of  Internal  Rev- 
enue assessed  the  tax  upon  the  Fidelity  Trust  Com- 
pany, on  the  ground  that  it  was  conducting  a  banking 
business.  The  payment  of  the  tax  was  refused,  and  a 
hearing  requested  before  the  Commissioner  of  Internal 
Revenue.  It  was  then  shown  by  the  trust  company 
that  its  chief  business  was  to  administer  estates,  man- 
age and  invest  trust  funds,  underwrite  and  sell  bond 
issues,  and  act  as  trustee  in  mortgages  and  deeds  of 
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trust.  Incidental  to  all  these  functions,  it  did  accept 
from  its  customers  deposits  of  money  or  drafts,  and 
took  bills  of  .exchange  or  notes  which  it  collected 
through  its  agents.  Deposits  so  received  were  held 
subject  to  check,  but  checks  drawn  upon  them  were 
never  paid  in  cash  but  in  checks  upon  banks  in  the  city. 
Most  of  them  were  presented  by  other  banks  and  not 
paid  in  money,  but  discharged  by  a  cancellation  of 
credits  with  the  banks.  On  these  facts,  should  the 
Commissioner  rule  that  the  Fidelity  Trust  Company  is 
liable  for  the  bankers*  tax? 

RULINa  COURT  CASE 

McAlpine  vs.  Davis,  Volume  10  Indiana  Reports, 
Page  137. 

Davis  made  a  note  payable  to  Cochran  or  order,  at 
the  Citizens'  Bank,  Bichmond,  Indiana.  Cochran  as- 
signed it  to  McAlpine ;  McAlpine  presented  it  to  Davis 
for  payment  and  the  latter  refused  to  settle  it.  Mc- 
Alpine then  sued  upon  the  note.  Davis,  by  way  of  de- 
fense, contended  that  the  suit  could  not  be  maintained. 
By  the  law  of  Indiana  at  the  time,  a  note  was  not  nego- 
tiable, so  that  an  indorsee  could  not  sue  upon  it  in  his 
own  name,  unless  it  was  made  payable  at  a  bank.  He 
contended  that  the  Citizens'  Bank  was  not  a  bank, 
since  it  was  not  incorporated,  and,  therefore,  he  in- 
sisted, McAlpine  could  not  sue  on  this  note  in  his  own 
name. 

Decision:  Generally  speaking,  it  is  not  essential 
that  a  banking  institution  be  conducted  in  corporate 
form.  It  may  be  carried  on  by  a  corporation,  by  a 
partnership,  or  even  by  a  private  individual. 

Mr.  Justice  Perkins  said:  ** Three  kinds  of  banks 
have  long  been  known  to  the  commercial  and  business 
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world,  viz. :  banks  of  deposit,  banks  of  deposit  and  dis- 
count, banks  of  discount  and  circulation.  The  three 
kinds  seem  to  have  originated  chronologically  in  the 
order  named.  The  cities  of  ancient  Asia,  Egypt, 
Greece,  and  Eome  had  banks  of  deposit,  and  later,  of 
discount,  and  so  had  those  in  the  mediaeval  period; 
and  at  this  day  there  are,  perhaps,  upon  the  eastern 
and  western  continents  as  many  and  as  wealthy  banks 
of  deposit  and  discount  as  there  are  of  circulation. 
Charters  are  not  requisite  to  banks  of  deposit  and  dis- 
count; charters  seem  requisite  only  for  conferring 
special  privileges;  as,  to  exempt  the  owners  of  the 
bank  from  personal  liability  for  debts ;  to  enable  them 
to  issue  paper  currency,  etc.  These  charters  seem  to 
have  been  a  comparatively  modern  invention,  and 
were  granted,  in  the  first  instance,  by  embarrassed 
governments  to  their  creditors,  in  return  for  bonuses." 
Thus,  in  this  instance,  the  Citizens'  Bank  was  a  com- 
mercial bank  of  deposit  and  discount,  even  though  the 
instilution  was  not  incorporated,  and  the  note  made 
payable  there  was  negotiable.  Judgment  was  given 
for  McAlpine. 

EUUNG  LAW 
Story  Case  Answer 

Banking,  when  confined  to  deposits  and  discounts, 
may  generally  be  conducted  by  any  person;  it  is  not 
necessary  that  it  should  be  undertaken  by  corpora- 
tions. But  in  the  matter  of  issuing  bank  notes,  usually 
this  is  a  special  privilege  conferred  only  upon  incor- 
porated banks,  by  the  United  States  or  by  the  State. 
The  functions  of  deposit,  discount,  and  circulation, 
whether  carried  on  by  individual  or  corporation,  char- 
acterize the  commercial  bank,  as  distinguished  from 
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the  savings  bank  or  safety  deposit  company.  It  is  the 
purpose  of  the  commercial  bank  to  act  as  the  instru- 
ment or  means,  whereby  the  capital  of  a  great  many 
people  is  collected  in  the  hands  of  efficient  men,  in 
amounts  large  enough  to  be  employed  in  profitable  en- 
terprises. Deposit  and  loan  are  the  chief  ends  of  com- 
mercial banking,  the  collection  the  necessary  means  to 
that  end.  The  notes  of  men  actually  engaged  in  in- 
dustry, the  securities  of  corporations,  the  claims  of  one 
man  against  another,  are  all  subjects  of  negotiation 
for  banking  funds.  The  machinery  used  in  this 
process  is  further  made  profitable  by  employing  it  in 
the  collection  of  claims,  the  transmission  of  money,  the 
operation  of  a  system  of  exchange,  and  the  making  of 
payments  in  distant  places. 

It  is  this  sort  of  commercial  bank  which  the  tax  was 
intended  to  reach.  While  some  of  the  same  functions 
are  performed,  for  instance,  the  receiving  of  deposits, 
there  is  in  general  a  mde  difference  in  the  business  of 
a  trust  company.  It  is  the  chief  end  of  that  business 
rather  to  hold  its  funds  safely  than  to  furnish  credit 
to  business.  The  Fidelity  Trust  Company  is  not  a 
bank,  within  a  general  taxing  statute,  and  the  Com- 
missioner should  rule  that  the  assessment  made  by  the 
Collector  should  be  cancelled. 


2.    Strict  Type  of  Savings  Bank 
STORY  CASE 

The  Mechanics*  Mutual  Savings  Bank,  in  an  adver- 
tisement to  solicit  more  deposits,  stated  that  it  had  for 
ten  years  paid  its  depositors  interest  at  six  per  cent 
per  annum.  Persuaded  by  this  advertisement,  Olga 
Thorsen  took  the  roll  of  money,  amounting  to  about 


230  BANKING 

$400,  that  she  had  been  hiding  for  many  years  around 
her  house,  and  opened  an  account.  The  European  war 
had  a  very  bad  effect  upon  some  of  the  investments  of 
the  bank,  and  at  the  end  of  the  year  it  announced  that  it 
could  pay  only  two  per  cent.  Olga  felt  that  she  had 
been  deceived  and  defrauded,  and  told  her  troubles 
around  the  neighborhood.  A  lawyer  who  heard  her 
story  induced  her  to  sue  the  bank  for  the  extra  four 
per  cent.  The  bank  defended  by  the  contention  that  it 
did  not  promise  absolutely  to  pay  any  specified  in- 
terest, but  only  that  sum  which  was  actually  earned. 
It  put  in  evidence  its  charter  and  by-laws,  which 
showed  that  it  had  no  capital  stock,  that  it  had  no 
owners  other  than  the  depositors  themselves,  and  that 
it  proposed  only  to  hold  and  invest  for  the  benefit  of 
its  depositors.  All  these  things  were  printed  in  the 
book  furnished  to  Olga  Thorsen  when  she  made  her 
deposit.  The  bank  had  been  promoted  and  was  now 
managed  by  a  group  of  bankers,  who  were  paid  a  good 
salary  for  their  activities,  but  who  received  no  other 
profits.  It  was  true  that  for  ten  years  previous,  the 
depositors  had  received  six  per  cent.  Has  Olga  Thor- 
sen any  right  to  recover  the  four  per  cent,  or  has  the 
payment  of  two  per  cent  fulfilled  the  obligations  of  the 
bank? 

EXJUNG  COURT  CASE 

Lewis  vs.  Lynn  Institution  for  Savings,  Volume  148 
Massachusetts  Reports,  Page  235 ;  Volume  1  Lawyers* 
Reports  Annotated,  Page  785. 

The  Lynn  Institution  for  Savings  was  incorporated 
by  statute  in  Massachusetts.  It  was  given  power  to 
receive  deposits,  to  be  used  and  improved  to  the  best 
advantage,  and  the  income  and  profit  thereof  to  be 


BANKING  231 

divided  among  those  making  the  deposits.  The  cor- 
poration had  no  capital  stock,  properly  so  called.  No 
profit  or  benefit  accrued  to  the  managers.  They  even 
received  no  compensation  for  their  services.  About 
fifty  years  before  this  suit  was  brought,  Mary  Lewis 
placed  on  deposit  with  the  institution,  a  certain  sum  of 
money.  Because  of  a  loss,  caused  by  an  investment 
lawfully  and  properly  made,  the  directors  of  the  insti- 
tution voted  that  each  depositor  would  be  obliged  to 
submit  to  a  deduction  of  five  per  cent  upon  his  de- 
posits, which  was  the  estimated  loss.  This  amount 
was  deducted  from  Mary  Lewis'  account,  and  she  was 
paid  the  balance.  After  her  death,  her  administrator, 
Arthur  Lewis,  brought  this  action  to  recover  the  re- 
maining five  per  cent,  which  he  contended  the  institu- 
tion still  owed  to  Mary  Lewis*  estate.  The  savings  in- 
stitution contended  that  it  was  not  liable  for  this 
amount.  It  insisted  that  it  did  not  promise  absolutely 
to  repay  in  full,  but  to  repay,  only  in  case  there  was 
sufficient  money  left  to  pay  in  full,  provided  it  had  not 
been  guilty  of  negligence  in  investing  the  money. 

Decision:  A  savings  bank  promises  to  its  de- 
positors to  combine  and  manage  their  deposits,  accord- 
ing to  the  best  judgment  of  the  trustees,  and  to  share 
among  them  proportionally  the  beneficial  results,  if 
any,  of  such  management;  but  it  does  not  promise  to 
repay  the  full  amount  of  their  deposits  at  all  events. 
If  a  loss  occurs  in  the  assets  of  a  savings  bank  which 
prevents  the  payment  of  its  deposits  in  full,  and  a  just 
and  fair  deduction  is  made  for  the  loss,  and  this  deduc- 
tion is  accepted  by  the  depositor,  he  cannot  thereafter 
demand  the  remaining  amount  deducted. 

Mr.  Chief  Justice  Allen  said:  ''It  thus  appears  that 
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a  savings  bank  is  an  unincorporated  agency  for  receiv- 
ing the  moneys  of  depositors  in  small  or  moderate 
amounts,  and  investing  them  merely  for  the  use  and 
benefit  of  the  depositors,  who  are  to  receive  the  ad- 
vantage thereof  in  just  proportion.  The  corporation 
is  a  mere  agency  for  managing  the  moneys  of  the  de- 
positors. To  others,  to  third  persons,  the  corporation 
can  incur  liabilities  in  contract  or  in  tort,  for  which 
the  fimds  in  hand  will  be  responsible.  But  to  the  de- 
positors themselves,  the  undertaking  of  the  corpora- 
tion is  that  it  will  receive  and  combine  the  deposits, 
and  manage  and  use  them  to  the  best  practicable  ad- 
vantage, according  to  the  judgment  of  the  trustees,  and 
give  the  depositors  in  just  proportion  among  them- 
selves the  benefit  of  the  result  of  such  management. 
There  is  no  absolute  promise  to  repay  to  any  depositor 
the  full  amount  of  his  deposit  at  all  events.  Such  a 
promise  to  one  depositor  would  imply  that  in  case  of 
loss  he  should  be  repaid  out  of  the  deposits  of  others. 
But  the  promise  or  undertaking  of  the  corporation  is 
the  same  to  all.  There  is  no  promise  to  pay  one  at  the, 
expense  of  the  others.  The  promise  is,  in  effect,  to 
pay  each  depositor  in  full,  with  his  dividends,  provided 
the  assets  are  sufficient,  and  if  they  are  not  sufficient, 
then  to  pay  to  each  one  his  proportionate  share." 
Judgment  was  given  for  the  savings  institution. 

EUIilNG  LAW 
Story  Case  Answer 
There  remain,  at  the  present,  few  savings  banks  of 
a  strict  type.  Formerly,  they  were  organized  for  the 
purpose  of  caring  for  the  funds  of  the  less  wealthy 
people.  The  money  was  taken  in  trust  by  men  who  in- 
vested it  for  the  mutual  benefit  of  the  depositors.    All 
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profit  made  by  such,  a  bank  beyond  the  expenses  of 
conducting  the  business,  was  divided  among  the  de- 
positors, in  proportion  to  the  amount  of  their  deposits. 
The  managers  of  such  a  bank  did  not  promise  abso- 
lutely to  return  the  money  so  taken ;  but  they  promised 
to  use  due  care  in  its  safe  keeping,  and  reasonable  dili- 
gence in  their  attempts  to  make  profit.  If  no  profit 
was  made,  or  if  there  was  a  loss,  not  due  to  any  negli- 
gence of  the  managers,  the  depositors  shared  this  loss 
in  the  same  manner  that  they  shared  the  profits  if  any 
:were  made. 

Both  in  the  Euling  Court  Case  and  in  the  Story 
Case,  it  is  this  mutual  type  of  bank  with  which  we  are 
dealing.  The  Ruling  Court  Case  shows  that  even  the 
principal  of  the  depositors  may  be  diminished  or  lost, 
without  liability,  if  the  officers  of  the  bank  have  been 
faithful  and  careful.  Therefore,  it  is  very  clear  that 
the  depositor  has  no  claim  for  any  interest  greater 
than  that  actually  earned.  The  advertisement  was  not 
deceitful  nor  misleading,  but  represented  only  what 
the  former  practice  had  been.  The  fact  that  the  offi- 
cers were  paid  does  not  change  the  situation,  but  only 
makes  more  urgent  their  duty  to  use  their  highest  skill 
and  prudence.  Olga  Thorsen  has  not  been  defrauded 
or  wronged,  and  the  defendant,  the  Mechanics'  Mutual 
Savings  Bank,  should  be  given  judgment. 


3.    Capital  Stock  Savings  Bank 
STORY  CASE 

The  Colonial  Trust  &  Savings  Bank  was  incor- 
porated to  do  a  general  banking,  a  savings  bank,  and  a 
trust  company  business.  It  offered  to  pay  three  per 
cent  upon  savings  deposits,  and  secured  the  great  bulk 
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of  its  deposits  in  this  class.  In  its  general  commercial 
banking  departments,  it  made  loans  to  local  merchants 
at  good  rates,  and  also  bought  securities  of  the  specu- 
lative class,  upon  which  it  was  fortunate  enough  to 
make  large  profits.  Its  trust  business  also  produced 
fees  and  commissions  which  amounted  to  a  large  sum. 
Its  operation  was  so  conspicuously  successful  that  it 
excited  the  cupidity  of  Daniel  Richardson,  one  of  its 
depositors.  He  brought  a  suit  against  the  bank,  alleg- 
ing that  he  had  carried  a  large  deposit  for  all  the  time 
that  the  bank  had  been  in  existence,  that  during  that 
time  the  bank  had  paid  him  only  three  per  cent  in- 
terest, that  by  the  use  of  his  money  and  that  of  the 
other  depositors,  the  bank  had  received  much  more 
than  three  per  cent  interest  and  had  accumulated  a 
large  surplus,  besides  having  paid  high  dividends  to 
its  stockholders.  He  asked  that,  because  of  these  facts, 
the  court  order  the  bank  to  pay  to  him  and  other  de- 
positors who  should  present  their  claims,  that  part  of 
the  surplus  which  would  be  in  the  proportion  that  the 
deposit  bore  to  the  total  deposits. 

The  bank  mantained  that,  as  a  depositor,  Eichard- 
son  had  no  interest  in  the  profits  or  surplus  of  the 
bank,  but  that  the  stockholders  only  were  entitled 
thereto.    What  should  the  court  decide  ? 

EXTUNQ  COITRT  CASE 

Ackenhausen  vs.  Peoples  Savings  BanJc,  Volume  110 
Michigan  Reports,  Page  175;  Volume  —  American 
State  Reports,  Page  338. 

Ackenhausen  came  from  Germany  to  Detroit  in  1893. 
On  the  steamer  he  made  the  acquaintance  of  Lange, 
and  they  went  to  Detroit  together.  Ackenhausen 
roomed  and  boarded  with  Lange  and  his  family.    Ack- 
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enhansen  had  about  a  thousand  dollars  in  cash  which 
he  wished  to  deposit  somewhere  for  safe  keeping.  He 
accepted  his  friend's  suggestion  that  he  place  it  on  de- 
posit with  the  People's  Savings  Bank.  He  signed  his 
name  for  identification  and  was  given  a  pass  book  in 
which  his  deposit  was  entered.  This  book  also  con- 
tained certain  rules  and  regulations.  One  provided 
that  the  bank  would  not  be  liable,  in  case  the  book  was 
stolen  and  the  money  paid  out  on  a  forged  signature  of 
the  depositor.  It  was  not  shown  that  Ackenhausen's 
attention  was  called  to  this  rule.  Some  months  later, 
while  Ackenhausen  was  away  from  home,  Lange  took 
the  book  from  his  friend's  room,  forged  an  order,  and 
the  bank  paid  him  the  full  amount  deposited. 

He,  thereupon,  sued  the  Bank  for  the  money.  He 
showed  that  the  bank  was  incorporated  under  a  law 
which  permitted  it  to  have  a  capital  stock  and  to  re- 
tain all  profits  above  a  certain  amount  paid  to  the  de- 
positors by  way  of  interest.  This  law  also  provided 
that  all  moneys  deposited  should  be  returned  to  the 
depositor.  The  bank  contended  that  it  was  not  liable, 
because  it  was  only  a  savings  bank,  and  liable  only  to 
take  due  care  not  to  pay  out  money  under  such  cir- 
cumstances. 

Decision :  This  rule  limiting  the  liability  of  the  bank 
did  not  bind  Ackenhausen  because  it  was  not  shown 
that  he  ever  assented  to  it.  Nor  can  the  bank  escape 
liability  on  the  ground  that  it  was  only  a  savings  insti- 
tution. It  was  not  a  savings  institution  which  acted  as 
a  mere  agency  for  the  depositors,  all  the  profits  of 
which  were  divided  among  the  depositors,  but  it  was  an 
institution  having  a  capital  stock,  the  primary  purpose 
of  which  was  to  make  a  profit  for  its  stockholders. 
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In  such  a  case,  its  undertaking  is  that  of  a  debtor,  to 
repay  the  amounts  deposited  under  all  circumstances 
and  at  all  events. 

Mr.  Justice  Moore  said:  ** Until  recently,  the  pri- 
mary idea  of  a  savings  bank  has  been  that  it  is  an 
institution  in  the  hands  of  disinterested  persons,  the 
profits  of  which,  after  deducting  the  necessary  ex- 
penses of  conducting  the  business,  inure  wholly  to  the 
benefit  of  the  depositors,  in  dividends,  or  in  a  reserved 
surplus  for  their  greater  security.  They  were  without 
capital  and  managed  by  trustees.  The  banks  them- 
selves derived  no  benefit  whatever  from  any  deposit  or 
the  produce  thereof.  In  this  state,  savings  banks,  like 
the  defendant  bank,  are  organized  under  the  general 
banking  law.  They  are  required  to  have  a  capital 
stock  and  stockholders.  The  depositors  have  no  share 
in  the  profits  of  the  business  beyond  the  interest  paid 
on  their  deposits ;  the  profits  of  the  business  all  belong 
to  the  stockholders.  It  may  well  be  argued  that  if  the 
depositors  are  to  share  in  the  profits  of  the  business 
when  it  is  profitable,  they  shall  accept  its  losses  with- 
out complaining,  and  not  seek  to  hold  the  bank  liable. 
On  the  other  hand,  if  the  bank  is  to  take  the  profits  of 
the  business,  where  is  the  justice  of  asking  the  de- 
positors to  take  the  risks?"  Judgment  was  given  for 
Ackenhausen. 

EUUNG  LAW 
Story  Case  Answer 

The  most  common  type  of  savings  bank  is  the  capital 
stock  savings  bank.  This  kind  of  bank  is  conducted 
primarily  for  the  benefit  of  those  interested  in  the 
bank,  and  not  for  the  benefit  of  the  depositors,  except 
in  an  indirect  way.    Such  banks  are  usually  required 
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to  have  a  capital  stock  for  the  protection  of  their  de- 
positors. In  this  case,  the  bank  is  liable  at  all  events 
to  repay  the  deposits  made.  It  cannot  excuse  itself  by 
reason  of  the  fact  that  no  profits  have  been  made,  or 
that  the  money  deposited  has  been  lost  without  any 
fault  on  its  part. 

It  is  apparent  that  in  the  modem  type  of  savings 
bank,  the  depositor  is  in  no  sense  an  owner  of  the  bank. 
He  is  in  legal  effect  only  a  creditor,  that  is,  he  has 
loaned  money  to  the  bank.  The  shareholders  contrib- 
ute a  capital  to  give  the  bank  a  start  and  to  establish 
its  credit;  they  then  make  their  profits  by  borrowing 
from  great  numbers  of  people  at  a  low  rate  and  loan- 
ing out  to  others  at  a  higher  rate.  As  a  borrower,  the 
bank  must  repay  its  loans,  regardless  of  the  profits 
gained  from  them,  and  usually  stockholders  are  held 
liable  for  stated  amounts,  if  the  capital  of  the  bank  is 
not  sufficient  to  repay  the  depositors.  But  the  bank  is 
also  entitled,  like  any  other  borrower,  to  fix  the  rate 
of  interest  upon  its  loan.  When  it  agrees  to  pay  three 
per  cent  upon  savings,  the  fact  that  it  makes  seven  per 
cent  with  the  money  does  not  oblige  it  to  pay  more  to 
the  depositor.  It  is  entitled  to  the  profit  as  the  com- 
pensation for  its  risks.  Richardson  has  no  action  for 
a  share  in  the  surplus,  as  this  is  merely  profits  which 
have  not  yet  been  divided.  Judgment  should  be  given 
for  the  bank. 


4.    National  Banks 

STOBY  CASE 

The  Federal  Reserve  Act  of  1913  established  a  new 
banking  system  in  the  United  States,  to  be  used  in 
combination  and  co-operation  with  the  existing  system 
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of  banks.  It  created  a  Federal  Reserve  Board  over  the 
whole  country,  and  made  twelve  districts  with  a  Fed- 
eral Reserve  Bank  in  each.  Each  Federal  Reserve 
Bank  is  an  incorporated  bank,  with  many  general 
powers,  but  its  chief  function  is  to  hold  the  greater 
bulk  of  the  cash  reserves  for  all  the  national  banks  in 
its  district,  to  hold  deposits  of  its  member  banks,  to 
buy  or  rediscount  from  them,  when  they  need  cash,  the 
commercial  paper  w^hich  they  have  Tjought  upon  the 
market,  and  to  issue  circulating  notes  when  there  is 
need  for  currency  or  means  of  making  payments.  The 
capital  of  these  banks  is  furnished  by  the  member 
banks,  each  one  supplying  a  certain  proportion  of  its 
own  capital.  The  act  makes  it  compulsory  for  every 
national  bank  to  become  a  member  and  to  contribute 
its  share  of  the  capital.  The  National  Bank  of  Vene- 
tian County  refused  to  pay  its  share,  alleging  that  the 
creation  of  the  Federal  Reserve  Banks  was  beyond  the 
power  of  Congress  and  that  the  requirement  was, 
therefore,  void.  The  Federal  Reserve  Board  reported 
to~  the  Comptroller  of  the  Currency,  recommending 
that  he  revoke  the  charter  of  the  National  Bank  of 
Venetian  County.  The  bank  brought  a  suit  in  court, 
seeking  to  restrain  the  Comptroller  from  taking  this 
action,  because  of  the  invalidity  of  the  law.  Should 
the  bank  be  compelled  to  join  the  Federal  Reserve 
Bank,  or  should  the  Comptroller  be  enjoined  from  car- 
rying out  the  provisions  of  the  law? 

EUUNG  COURT  CASE 

The  State  of  Maryland  vs.  McCullough,  Volume  4 
Wheaton,  United  States  Reports,  Page  316. 

On  the  tenth  day  of  April,  1816,  there  was  passed  by 
the  Congress  of  the  United  States,  an  act  entitled  *' An 


BANKING  239 

Act  to  Incorporate  the  Subscribers  to  the  Bank  of  the 
United  States."  The  president,  directors,  and  com- 
pany of  the  Bank  of  the  United  States,  incorporated 
by  the  act  above,  organized  and  began  business  in 
Philadelphia,  Pennsylvania.  Thereafter,  a  branch  of 
this  bank  was  established  in  Baltimore,  Maryland. 
McCulIough  was  the  cashier  of  this  branch,  and  in  pur- 
suance of  the  authority  granted  by  Congress,  began 
the  business  of  banking  in  Baltimore. 

On  the  eleventh  day  of  February,  1818,  there  was 
passed  by  the  General  Assembly  of  Maryland,  an  act 
entitled,  *'An  Act  to  impose  a  tax  on  all  banks,  or 
branches  thereof,  in  the  state  of  Maryland,  not  char- 
tered by  the  legislature  of  Maryland."  In  this  law,  it 
was  provided  that  no  such  bank  could  do  business  with- 
out paying  to  the  state  of  Maryland  $15,000.  It  also 
provided  a  tax  upon  every  bank  note  issued,  and  for 
failure  to  comply  with  the  provisions  a  penalty  was 
provided  for  each  violation.  McCuUough,  as  cashier 
of  the  branch  bank,  refused  to  comply  with  these  re- 
quirements. The  State  of  Maryland,  thereupon,  sued 
McCuUough  for  the  penalties  incurred  by  non-compli- 
ance with  the  laws  of  Maryland. 

It  was  contended  by  counsel  for  the  State  of  Mary- 
land, that  Congress  w^as  given  no  power  by  the  Con- 
stitution to  create  a  corporation.  Therefore,  the  law 
in  question  was  unconstitutional  and  void,  and  McCul- 
Iough and  others  could  engage  in  banking  only  with 
permission  of  the  State  of  Maryland  or  pay  such  taxes 
and  penalties  as  Maryland  might  impose. 

Decision :  It  is  true  that  the  Constitution  had  in  no 
place  conferred  upon  Congress,  in  express  terms,  the 
power  to  create  any  corporation;  but  this  does  not 
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mean  that  Congress  does  not  possess  this  authority. 
Certain  powers,  though  not  expressly  granted,  are  im- 
plied, when  these  additional  powers  are  reasonably  in- 
cidental in,  and  necessary  to,  the  carrying  out  of  those 
powers  which  are  expressly  granted  to  Congress. 
Now  the  Constitution  gives  Congress  express  power 
to  levy  and  collect  taxes,  to  borrow  money,  to  declare 
and  conduct  wars.  The  court  was  of  the  opinion  that 
the  creation  of  a  banking  corporation  was  reasonably 
incidental  to,  and  necessary  in,  carrying  out  these 
powers.  Such  being  the  case,  the  Bank  of  the  United 
States  did  have  a  legal  existence — an  existence  which 
came  from  the  Federal  government.  This  bank  was  a 
legal  and  Constitutional  means  employed  by  the  United 
States  to  execute  its  Constitutional  powers.  The  state 
governments  have  no  right  or  power  to  tax  the  Consti- 
tutional means  employed  by  the  government  of  the 
Union.  Therefore,  these  taxes  and  penalties  were 
illegal,  and  cannot  be  collected  from  McCullough. 

Mr.  Chief  Justice  Marshall  said:  ** Although  among 
the  enumerated  powers  of  government,  we  do  not  find 
the  word  *bank'  or  'corporation,'  we  find  the  great 
powers  to  levy  and  collect  taxes,  to  borrow  money,  to 
regulate  commerce,  to  declare  and  conduct  a  war,  and 
to  raise  and  support  armies  and  navies.  The  sword 
and  the  purse,  all  the  external  relations,  and  no  incon- 
siderable portion  of  the  industry  of  the  nation,  are  in- 
trusted to  its  government.  It  can  never  be  pretended 
that  these  vast  powers  draw  after  them  others  of 
inferior  importance,  merely  because  they  are  inferior. 
Such  an  idea  can  never  be  advanced,  but  it  may  with 
great  reason  be  contended  that  a  government,  intrusted 
with  such  ample  powers,  on  the  due  execution  of  which 
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the  happiness  and  prosperity  of  the  nation  so  vitally 
depends,  must  also  be  intrusted  with  ample  means  for 
their  execution.  The  power  being  given,  it  is  the  in- 
terest of  the  nation  to  facilitate  its  execution.  It  can 
never  be  their  interest,  and  cannot  be  presumed  to 
have  been  their  intention,  to  clog  and  embarrass  its 
execution  by  withholding  the  most  appropriate  means. 
Throughout  this  vast  republic,  from  the  St.  Croix  to 
the  Gulf  of  Mexico,  from  the  Atlantic  to  the  Pacific, 
revenue  is  to  be  collected  and  expended,  armies  are  to 
be  marched  and  supported.  The  exigencies  of  the 
nation  may  require  that  the  treasure  raised  in  the 
North  should  be  transported  to  the  South,  that  raised 
in  the  East  conveyed  to  the  West,  or  that  this  order 
should  be  reversed.  Is  that  construction  of  the  Consti- 
tution to  be  preferred  which  would  render  these  opera- 
tions difficult,  hazardous,  and  expensive?  Can  we 
adapt  that  construction  (unless  the  words  imperiously 
require  it)  which  would  impute  to  the  framers  of  that 
instrument  when  granting  these  powers  for  the  public 
holding  a  choice  of  means?  If,  indeed,  such  be  the 
mandate  of  the  Constitution,  we  have  only  to  obey; 
but  that  instrument  does  not  profess  to  enumerate  the 
means  by  which  the  powers  it  confers  may  be  executed ; 
nor  does  it  prohibit  the  creation  of  a  corporation,  if 
the  existence  of  such  a  being  be  essential  to  the  benefi- 
cial exercise  of  those  powers."  Judgment  was  given 
for  McCullough. 

RUIiING  LAW 
Story  Case  Answer 
The  Constitution  does  not  give  to  Congress  the  ex- 
press power  to  incorporate  for  any  purpose,  much  less 
the  express  power  to  incorporate  a  national  bank.    In 
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1789,  when  the  present  Constitution  was  adopted,  the 
finances  of  the  nation  were  in  a  very  pitiable  condition. 
Hamilton,  that  great  genius,  as  Secretary  of  Treasury, 
immediately  began  reorganizing  the  financial  condi- 
tions of  the  new  nation.  He  proposed  that  Congress 
should  provide  for  the  incorporation  of  a  United 
States  Bank.  His  proposal  became  a  law,  but  not 
until  1820  was  it  ever  passed  upon  by  the  courts.  In 
that  year,  Chief  Justice  Marshall  pronounced  the 
judgment  in  the  case  of  McCullough  vs.  Maryland, 
which  upheld  the  law.  He  admitted  that  Congress 
was  given  no  express  power  to  charter  a  bank.  But 
it  did  have  express  power  to  levy  and  collect  taxes, 
and  to  borrow  money ;  it  was  also  given  express  power 
to  adopt  necessary  and  proper  laws  in  carrying  those 
powers  into  effect.  Having  these  express  powers,  the 
court  decided  that  the  incorporation  of  a  bank  was  a 
reasonable  and  necessary  law  to  carry  into  effect  the 
power  to  borrow  money,  levy  and  collect  taxes. 

Although  the  Bank  of  the  United  States,  as  origin- 
ally chartered,  passed  out  of  existence  in  1837,  yet 
the  present  system  of  national  banks,  provided  for  in 
1867,  is  created  under  the  same  reasoning  by  which 
the  United  States  Bank  was  created.  They  purport  to 
serve  the  purpose  of  depositories  of  United  States 
moneys,  but  were,  in  fact,  created  as  a  means  of  selling 
bonds.  The  credit  of  the  country  was  demoralized 
by  the  Civil  War,  but  by  limiting  the  issue  of  circulat- 
ing notes  with  a  requirement  that  United  States  bonds 
be  deposited  as  security  for  their  redemption,  large 
quantities  of  the  bonds  were  required  by  the  banks  and 
much  money  raised  for  the  government. 

The   new   Federal   Keserve    system   is    primarily 
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directed  at  the  practical  reform  of  the  currency  of  the 
country.  It  has  been  quite  conclusively  established 
that  a  monetary  system  will  not  be  efficient  unless  it 
automatically  responds  to  the  fluctuations  of  the  busi- 
ness situation.  This,  however,  is  part  of  the  science, 
not  the  law  of  banking.  But  the  accommodation  which 
the  Federal  Keserve  banks  offer  to  the  national  banks, 
and  through  them  to  the  borrowers  of  the  nation,  are 
the  incidental  and  mechanical  channels  (though  none 
the  less  highly  desirable)  by  which  the  amount  of 
money  in  circulation  is  regulated.  It  furnishes  also 
the  means  of  reducing  an  inflated  circulation,  and  of 
properly  distributing  funds  from  one  part  of  the  coun- 
try to  the  other.  These  functions  are  clearly  proper 
as  a  part  of  the  Congressional  power  over  money  and 
the  currency,  and  the  court  will  not  question  the  details 
where  the  device  as  a  whole  is  proper  and  lawful. 
Since  the  system  of  reserve  banks  is  lawful,  the  re- 
quirement of  compulsory  subscription  by  national 
banks  will  be  enforced.  The  Comptroller  will  not  be 
enjoined,  but  will  be  allowed  to  compel  the  contribution 
by  the  National  Bank  of  Venetian  County. 


II.    DEPOSITS 

A.    Kinds  of  Deposits 

1.     General  Deposit 

STORY  CASE 

Certain  taxes  in  Alabama  were  required  to  be  paid 
to  the  judges  of  the  probate  courts  and  by  them  deliv- 
ered to  the  state  treasurer.  By  the  statutes,  the  judge 
is  prohibited,  under  a  penalty,  from  using  the  money 
or  allowing  any  one  else  to  use  it.    Charles  Alston, 


244  BANKING 

Probate  Judge  of  Barbour  County,  had  a  large  amount 
of  money  collected  under  this  law  in  his  possession, 
and  to  keep  it  until  it  should  be  turned  over  to  the  state 
treasurer,  he  deposited  it  in  the  Bank  of  Barbour 
County.  He  made  a  special  account  for  the  fund,  under 
the  name,  "Charles  Alston,  License  Fund."  Before 
this  money  had  been  withdrawn,  the  Bank  of  Bar- 
bour County  failed.  Alston  was  unable  to  produce  the 
money  he  had  collected  and  a  prosecution  against  him 
was  instituted  by  the  state.  He  claimed  that  the  de- 
posit had  been  merely  for  safe-keeping,  that  he  had  in- 
trusted the  bank  only  with  the  custody  of  the  fund, 
and  that  he  had  not  allowed  any  one  to  use  the  f  mid 
contrary  to  the  statute.  It  was  the  contention  of  the 
state,  however,  that  the  bank  had  never  been  a  holder 
or  trustee  of  money,  but  that  it  had  taken  the  money 
for  its  own  use,  becoming  liable  for  the  amount,  and 
that  Alston  had,  therefore,  violated  the  statute. 

Should  Alston  be  held  for  trial  upon  this  charge,  or 
is  he  entitled  to  have  the  prosecution  dismissed? 

EUIilNG  COURT  CASE 

Foley  vs.  Hill,  Volume  2  House  of  Lord  Cases,  Page 
28. 

Foley  and  Sir  Edward  Scott  were  the  owners  of  col- 
leries  in  Staffordshire.  They  kept  a  joint  account  at 
HilPs  bank  at  Stainbridge,  in  Worcestershire.  Later, 
a  sum  of  £61,170,  10s  was  transferred  from  the  joint 
account  to  a  separate  account  then  opened  for  Foley. 
From  this  time,  Foley  was  paid  his  profits,  arising 
from  the  coUeries,  by  checks  draT\Ti  upon  the  joint  ac- 
count. Hill  contends  that  these  checks  were  always 
paid  in  cash,  and  were  never  deposited  to  Foley's  sep- 
arate accoimt.    Foley  contended  that  he  was  not  paid 
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in  cash,  and  that  they  were  given  to  Hill  for  deposit, 
and  were  not  credited  to  him.  For  this  reason,  he 
brought  a  bill  in  equity  to  compel  an  accountiug.  He 
contended  that  the  bank  owned  and  managed  by  Hill 
and  others,  was  a  trustee,  and  should  be  held  account- 
able in  equity  for  their  alleged  irregular  accounts. 

Hill  contended  that  a  bill  would  not  lie  in  equity 
for  an  accounting;  that  moneys  deposited  with  them 
generally  were  not  held  by  them  as  trustees,  but  that 
they  became  debtors  to  the  depositor  for  that  amount. 
In  this  view  of  the  case,  this  alleged  claim  could  not 
be  brought  into  a  court  of  equity,  but  must  be  brought 
in  a  court  of  law. 

Decision :  When  a  deposit  is  made  at  a  bank,  the 
transaction  is  ia  the  nature  of  a  loan.  The  banker,  by 
accepting  the  deposit,  agrees  to  stand  debtor  for  that 
amount,  and  to  repay  the  amount  with  that  or  other 
money,  as  suits  his  convenience,  upon  the  call  or  direc- 
tion of  the  depositor.  This  constitutes  a  legal  claim, 
which  is  not  a  matter  for  a  court  of  equity,  but  a  mat- 
ter for  a  court  of  law. 

LordBraugham  said  in  part:  "Now,  as  to  the 
banker:  is  his  position  with  respect  to  his  customers 
that  of  a  trustee  with  respect  to  his  cestui  que  trust? 
Is  it  that  of  a  principal  with  respect  to  an  agent,  or 
that  of  a  principal  with  respect  to  a  factor?  I  see  no 
ground  for  contending  that  there  is  any  identity  in 
those  two  points.  I  am  now  speaking  of  the  common 
position  of  a  banker,  which  consists  of  the  common 
case  of  receiving  money  from  his  customer  on  condi- 
tion of  paying  it  back  when  asked  for,  or  when  drawn 
upon,  or  of  receiving  money  from  other  parties,  to  the 
credit  of  the  customer.    The  party  who  receives  the 
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money  has  the  use  of  it  as  his  own,  and  it  is  in  the 
using  of  it  that  his  trade  consists.  But  for  use  of 
the  money  no  banker  could  exist,  especially  a  banker 
who  pays  interest.  But  even  a  banker  who  does  not 
pay  interest  could  not  possibly  carry  on  his  business 
if  he  were  to  keep  the  money,  and  to  pay  it  back,  as  a 
mere  depository  of  the  principal. '^ 

Lord  Campbell  said:  **My  Lords,  when  you  come 
to  examine  the  facts,  it  is  quite  clear  that  this  is  a 
purely  legal  demand.  The  relation  between  banker 
and  customer,  as  far  as  the  pecuniary  dealings  are  con- 
cerned, is  that  of  debtor  and  creditor. '^  Judgment 
was  held  that  a  bill  in  equity  was  not  the  proper  rem- 
edy. 

RUUNG  LAW 
Story  Case  Answer 

A  general  deposit  creates  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  depositor.  The 
bank  receives  the  money,  and  is  entitled  to  use  it  in  a 
manner  to  make  profit. 

The  Ruling  Court  Case  shows  that  the  bank  is  not 
a  trustee  of  money  deposited.  Alston,  the  defendant 
in  the  Story  Case,  is  a  trustee  imder  the  statute,  and 
the  difference  in  the  relation  is  clearly  shown.  The 
bank  in  which  Alston  deposited  the  money  is  only  a 
debtor  and  the  claim  stands  on  the  same  footing  as 
all  its  other  debts. 

Alston,  however,  must  show  the  state  what  he  did 
with  the  particular  money,  and  if  he  made  any  dispo- 
sition of  it  contrary  to  the  duty  imposed  upon  him,  he 
is  liable,  even  though  not  otherwise  in  fault.  Al- 
though he  can  repay  the  amount,  the  state  is  still  en- 
titled to  penalize  him  if  he  has  misplaced  the  particu- 
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lar  funds.  He  could,  of  course,  have  put  them  in  a 
marked  package  in  a  bank  vault,  and  it  is  his  intention 
that  he  in  effect  did  no  more  than  that  when  he  opened 
this  special  account.  But  no  matter  how  peculiar  the 
name  of  the  account,  he  in  no  way  required  of  the  bank 
that  it  take  any  special  course  with  this  fund,  and  he 
received  from  the  bank  only  a  liability  to  repay  the 
amount.  It  was  an  ordinary  deposit,  and  under  an 
ordinary  deposit  the  bank  is  given  the  full  ownership 
and  right  to  use  the  money.  This  is  a  violation  of  the 
statute,  and  Alston  must  stand  trial. 


2.    Special  Deposit 
STOBY  CASE 

Two  friends  of  Frank  Smalley  were  negotiating  an 
important  contract.  They  had  agreed  upon  the  chief 
proposition,  but  several  details  remained  to  be  dis- 
cussed, adjusted,  and  compromised.  Both  were  desir- 
ous of  securing  from  the  other  an  assurance  of  good 
faith,  and  a  protection  against  any  change  of  mind  or 
unwillingness  to  complete  the  negotiations.  It  was, 
therefore,  agreed  that  each  should  put  up  as  a  stake, 
$1,000  in  money,  to  be  returned  if  the  contract  was 
finally  signed,  but  if  the  deal  was  cancelled  by  the  fault 
of  either  party,  then  the  $1,000  put  up  by  the  one  man, 
was  to  be  forfeited  to  the  other.  Frank  Smalley  was 
selected  to  hold  this  stake.  He  could  not,  of  course, 
retain  all  this  money  in  his  possession,  but  made  ar- 
rangements with  the  Bank  of  Commerce,  for  a  slight 
charge,  to  hold  the  money  for  him,  returnable  on  de- 
mand. While  the  money  remained  in  deposit,  the 
bank  became  involved  in  difficulties  "with  its  creditors, 
and  was  ordered,  in  the  course  of  one  suit,  to  account 
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in  court  for  all  its  funds  and  assets.  Smalley  ap- 
peared before  the  court  in  that  suit,  asking  permission 
to  intervene,  in  order  to  set  up  his  claim  to  the  $2,000, 
which  had  been  separately  kept  in  the  vaults,  assert- 
ing that  it  should  not  be  counted  as  an  asset  of  the 
bank.  The  creditors  of  the  bank  maintained  that  it 
had  been  deposited,  as  their  money  had  been,  and  that 
the  bank  should  turn  the  $2,000  into  the  general  fund 
for  the  benefit  of  all  of  them,  without  giving  Smalley 
any  special  benefit  or  treating  him  differently  from  the 
rest  of  them.  Is  Smalley  limited  to  the  rights  of  an 
ordinary  creditor,  or  should  this  specific  $2,000  in  cash 
be  set  aside  for  him? 

RULING  COURT  CASE 

Prather  vs.  Preston,  Volume  137  United  States  Re- 
ports, Page  604. 

Preston  and  others  were  the  o^vners  and  operators 
of  a  bank  in  Chicago.  Prather  had  been  for  several 
years  a  patron  of  that  bank.  At  one  time,  Prather 
purchased  from  Preston  about  $12,000  worth  of  four 
per  cent  bonds  of  the  United  States,  but  directed  Pres- 
ton to  keep  them  at  the  bank  as  a  special  deposit. 
Preston  agreed  to  do  this  as  an  accommodation  to 
Prather.  These  bonds  were  afterwards  stolen  by  an 
assistant  cashier,  who  had  been  speculating,  and  who, 
thereafter,  left  the  state.  About  a  year  before  the 
assistant  cashier  absconded,  notice  was  given  that  this 
assistant  was  speculating  on  the  Board  of  Trade. 
Preston  knew  that  this  assistant  had  only  his  salary 
as  a  means  of  acquiring  capital,  and  he  also  knew  that 
the  man  had  free  access  to  the  vaults  of  the  bank  where 
special  deposits  of  this  kind  were  kept.  But  notwith- 
standiQg  these  known  circumstances,  Preston  made  no 
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investigation  until  after  an  investigation  was  useless. 
Prather,  thereupon,  brought  suit  for  the  value  of  the 
bonds. 

It  was  contended  by  Preston,  that  since  the  bonds 
were  placed  with  them  on  special  deposit  for  safe- 
keeping, without  any  reward,  promised  or  implied, 
they  were  gratuitous  bailees,  and  were  not  chargeable 
for  the  loss  of  the  bonds,  unless  the  loss  resulted  from 
gross  negligence,  and  they  deny  that  they  were  guilty 
of  any  such  negligence. 

Decision:  When  money  or  other  property  is  spe- 
cially deposited  with  a  banker,  the  bankers  do  not  be- 
come owners  of  such  deposit,  but  only  the  bailors 
thereof.  If  they  accept  the  bailment  without  any 
promise  of  compensation,  they  are  liable  for  loss  of 
such  property,  only  in  case  of  gross  negligence.  In 
this  case,  Preston  was  a  gratuitous  bailee,  and  liable, 
only  if  the  loss  resulted  from  gross  negligence.  Under 
the  circumstances  of  this  case,  the  court  was  of  the 
opinion  that  the  loss  did  result  from  the  gross  negli- 
gence of  Preston.  Consequently,  he  is  liable  to  Pra- 
ther for  the  value  of  these  bonds. 

Mr.  Justice  Freed  said  in  part:  ** Undoubtedly,  if 
the  bonds  were  received  by  the  defendants  (Preston 
and  others)  for  safe-keeping,  without  compensation 
to  them  in  any  form,  but  exclusively  for  the  benefit  of 
the  plaintiff,  Prather,  the  only  obligation  resting  upon 
them  was  to  exercise  over  the  bonds  such  reasonable 
care  as  men  of  common  prudence  would  usually  bestow 
for  the  protection  of  their  own  prop^ty  of  a  similar 
character.  The  general  doctrine,  as  stated  by  text 
and  in  judicial  decisions,  is  that  gratuitous  bailees  of 
another's  property  are  not  responsible  for  its  loss,  un- 
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less  guilty  of  gross  negligence  in  its  keeping.  Bnt 
gross  negligence  is  nothing  more  than  a  failure  to  be- 
stow the  care  which  the  property  in  its  situation  de- 
mands. The  omission  of  the  reasonable  care  required 
is  the  negligence  which  creates  the  liability:  and 
whether  this  existed  is  a  question  of  fact  for  the  jury 
to  determine."  Accordingly,  judgment  was  given  for 
Prather. 

RULING  LAW 
Story  Case  Answer 

If  money  or  other  property  is  deposited  with  a 
banker  with  special  instructions  to  keep  it  safely,  and 
not  to  mingle  it  with  its  money  or  property,  and  the 
bank  accepts  the  money  or  property  under  these  cir- 
cumstances, the  transaction  is  a  special  deposit.  The 
bank  becomes  merely  the  custodian  of  that  property, 
or  in  legal  terms,  the  bailee,  with  possession  but  with- 
out title.  If  the  depositor  pays  nothing  to  the  bank 
for  this  custody  undertaken,  it  becomes  a  gratuitous 
bailee,  and  is  liable  only  for  gross  negligence  in  the 
safe-keeping  of  the  deposit.  If  compensation  is  made 
for  the  services,  the  bank  is  a  hired  bailee,  and  is 
bound  to  exercise  reasonable  care  in  the  custody  of 
the  property.  Special  deposits  are  most  common  in 
cases  of  stocks  and  bonds,  silverware,  and  such  prop- 
erty. 

A  general  deposit  may  pay  interest  to  the  depositor, 
but  a  special  deposit  must  usually  be  paid  for.  If  the 
bank  could  have  used  the  $2,000  deposited  by  Smalley, 
the  profit  from  the  use  of  the  money  would  have  made 
it  worth  while  to  take  it.  But  since  they  were  not  to 
use  the  money,  they  charged  Smalley  for  the  accom- 
modation of  holding  it  for  him.    This  kind  of  deposit 
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does  not  give  the  bank  any  right  to  the  money,  and  the 
creditors  have  no  claim  on  it.  It  is  in  no  way  subject 
to  be  taken  by  them  upon  the  bank's  debts,  but  will 
be  left  in  the  bank  or  ordered  turned  back  to  Smalley. 
Judgment  will  be  given  for  the  intervenor,  Smalley, 
granting  his  petition  to  have  the  certain  $2,000  deliv- 
ered to  him. 


Specific  Deposits 
8T0BY  CASE 


Martin  and  Gorham  were  Chicago  commission  mer- 
chants, with  many  rural  clients  who  shipped  their 
farm  produce  in  for  sale.  According  to  the  custom  of 
that  business,  the  goods  would  be  received  by  Martin 
and  Gorham  and  sold,  the  commission  deducted,  and 
the  remaining  proceeds  remitted  to  the  farmer.  One 
of  the  farmers,  Joel  Atkinson,  desiring  to  make  pay- 
ments in  Chicago,  instructed  Martin  and  Gorham  not 
to  send  him  the  money,  but  to  place  it  in  some  Chicago 
bank  subject  to  his  draft.  The  sum  of  $1,377  was,  ac- 
cordingly, deposited  in  the  Marquette  Bank  by  Martin 
and  Gorham,  "payable  upon  order  of  Joel  Atkinson." 
It  happened  that  one  of  their  depositors  had,  in  the 
regular  course  of  business,  indorsed  to  the  Marquette 
Bank  for  collection  a  note  made  by  Atkinson  for 
$1,000.  Instead  of  asking  payment  of  this  note,  the 
bank  reduced  the  amount  of  the  deposit  to  $377, 
marked  the  note  paid,  and  refused  to  honor  the  orders 
and  drafts  drawn  by  Atkinson  for  the  $1,000.  He 
brought  suit,  claiming  that  the  bank  had  no  authority 
to  apply  this  fund  to  a  general  indebtedness,  but  that 
it  was  bound  to  pay  it  out  upon  his  order. 

Should  he  have  judgment  against  the  bank? 
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BULINa  COURT  CASE 

The  Loretta  Gold  and  Silver  Mining  Company  vs. 
'American  Exchange  National  Bank,  Volume  163,  Illi- 
nois Reports,  Page  103;  Volume  56  American  State 
Reports,  Page  233. 

The  Loretta  Gold  and  Silver  Mining  Company  was 
a  corporation  organized  under  the  laws  of  Wisconsin, 
which  owned  and  operated  a  mine  at  Baker,  Montana. 
M.  J.  Dunn  was  the  general  superintendent  of  this 
mine.  On  July  21,  1893,  the  mining  company  sent  a 
draft  in  the  sum  of  $750  to  the  Exchange  National 
Bank  **for  credit  of  account  Merchants'  National 
Bank,  Great  Falls,  Montana,  for  the  use  of  M.  J.  Dunn, 
our  superintendent  at  Baker,  Montana."  The  Ex- 
change National  Bank,  instead  of  crediting  this 
amount  to  the  Merchants'  Bank,  to  the  use  of  M.  J. 
Dunn,  credited  it  to  the  latter  bank  generally.  Imme- 
diately, the  Exchange  National  Bank  sent  notice  to  the 
Merchants'  bank  of  this  credit.  Before  this  notice 
reached  the  Merchants'  bank,  it  had  failed.  At  the 
time  of  the  failure,  it  was  indebted  to  the  Exchange 
National  Bank  in  a  sum  greater  than  $750.  The  Ex- 
change National  Bank  sets  up  the  claim  that  it  is  en- 
titled to  retain  this  amount  in  payment  of  the  debt 
owed  to  it  by  the  Merchants '  bank. 

The  mining  company,  however,  claims  that  it  was  a 
deposit  for  a  specific  purpose,  and  could  not  be  used 
by  the  Exchange  National  Bank  for  any  other  pur- 
pose ;  that  since  the  purpose  of  the  specific  deposit  was 
made  impossible  by  the  failure  of  the  Merchants' 
bank,  the  Exchange  National  Bank  must  refund  the 
same  to  it,  the  mining  company. 
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Decision :  A  deposit  of  money  or  negotiable  paper 
with  a  bank  *'for  credit  of  account"  of  its  correspond- 
ent "to  the  use''  of  a  designated  party,  as  in  this  case, 
is  a  specific  deposit  with  a  designated  beneficiary. 
Under  such  circumstances,  the  receiving  bank  becomes 
the  special  depository  of  the  fund,  to  deal  therewith 
in  strict  accordance  with  the  terms  of  the  deposit.  If 
the  correspondent  bank  fails  before  transmission  of 
the  fund,  thus  rendering  impossible  the  purpose,  the 
receiving  bank  must  then  hold  the  fund  subject  to  the 
depositor's  order,  and  cannot  apply  it  to  any  other 
purpose.  Thus,  in  this  case,  the  Exchange  National 
Bank  must  repay  to  the  mining  company  the  fund  in 
question. 

Mr.  Chief  Justice  Magruder  said  in  part :  *  *  The  de- 
posit made  by  the  nuning  company  with  the  Exchange 
National  Bank  was  a  specific  deposit  for  a  designated 
beneficiary,  and  could  not  be  used  or  dedicated  by  the 
Exchange  National  Bank  to  any  other  purpose.  The 
bank,  having  become  the  special  depository  of  the 
fund,  was  bound  to  retain  it  until  it  was  drawn  out  by 
the  Montana  bank  for  the  use  of  the  mining  company's 
superintendent.  Instead  of  transmitting  the  fund  to 
the  Montana  bank  for  the  mining  company's  use,  or 
holding  it  subject  to  be  drawn  out  by  that  bank  for  the 
mining  company's  use,  the  Exchange  National  Bank, 
on  the  very  day  on  which  it  received  the  fund,  credited 
it  upon  its  books,  to  the  general  account  of  the  Mon- 
tana bank ;  but  since  the  Montana  bank  was  indebted 
to  it  for  more  than  the  amount  of  the  fund,  the 
Exchange  National  Bank  subsequently  refused  to  pay 
over  the  fund  to  the  mining  company  when  demand 
was  made  for  it.    The  Exchange  National  Bank  thus 
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applied  a  fund  belonging  to  the  mining  company  to  the 
payment  of  its  own  debt  against  the  Montana  bank. ' ' 
Judgment  was  given  for  the  Loretta  Gold  and  Silver 
Mining  Company. 

EUUNG  LAW 
Story  Case  Answer 

Negotiable  paper  may  be  deposited  with  a  bank  with 
directions  that  it  shall  be  used  in  a  certain  way,  either 
collected  and  paid  to  a  certain  person,  or  collected  and 
held  for  the  use  of  a  designated  party ;  in  such  cases, 
the  deposit  is  said  to  be  a  specific  deposit.  The  na- 
ture of  this  transaction  is  such  that  the  bank  receives 
title  to  the  deposit,  not  as  beneficial  owner,  but  as  trus- 
tee for  a  designated  person.  The  point  of  difference 
between  a  special  and  specific  deposit  is  that  in  the 
case  of  the  first,  the  bank  is  usually  merely  a  custodian 
for  safe-keeping,  and,  in  the  second,  a  bailee  or  trustee 
with  instructions  to  act  in  a  certain  manner.  If  the 
bank  used  this  deposit  in  any  manner  not  authorized 
by  the  instructions  of  the  owner,  it  is  liable  for  any 
loss  consequent  upon  its  conduct. 

The  bank  is  not  always  required  to  keep  separate 
the  identical  pieces  of  money  in  the  case  of  a  specific 
deposit.  It  may  be  enough,  according  to  the  terms  of 
its  undertaking,  if  it  keeps  ready  a  sufficient  amount 
which  it  regards  not  as  its  own,  but  to  meet  the  depos- 
itor's demand.  Thus,  in  the  Euling  Court  Case,  it 
would  have  been  sufficient  if  the  Exchange  National 
Bank  had  at  all  times  been  ready  to  pay  out  the  sum 
upon  order  of  the  Merchants'  Bank,  of  Montana.  And 
in  the  Story  Case,  the  Marquette  Bank  would  not  be 
required  to  label  the  very  money  deposited;  it  could 
mingle  it  with  a  general  fund  of  ** trust  moneys."   But 
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it  did  not  have  authority  to  mingle  it  with  the  general 
current  funds  of  the  bank,  nor  to  pay  it  out  in  the 
course  of  business.  It  never  became  a  simple  creditor 
for  the  amount.  The  authority  given  was  to  pay  out 
in  a  certain  way,  that  is,  upon  order,  and  this  did  not 
include  payment  of  a  debt  on  a  note.  Since  the  de- 
posit was  not  held  in  the  way  that  the  bank  agreed  to 
hold  it,  it  is  liable.  This  was  a  specific  deposit,  which 
could  not  be  treated  as  a  general  indebtedness.  Judg- 
ment should  be  given  for  Atkinson. 


B.    Rights  of  Depositors  and  Duty  of  Bank 
1.    In  Case  of  Insolvency 

a.    General  Deposit,  Made  Before  Insolvency 

STOBY  CASE 

On  the  third  day  of  July,  1915,  Stephen  Ames  took 
a  number  of  checks  which  he  had  received  in  response 
to  the  bills  sent  out  on  the  first  of  the  month,  and  de- 
posited them  in  his  account  at  the  Carberry  Bank. 
The  checks  were  not  received  by  the  bank  for  collec- 
tion, but  were  at  once  credited  to  the  account  of  Ames. 
He  had  a  balance  of  $2,143.72.  On  the  seventh  day  of 
July,  before  he  had  made  any  withdrawals,  he  received 
a  notice  that  the  bank  was  bankrupt  and  in  the  hands 
of  a  receiver,  so  that  no  drafts  or  checks  would  be 
honored,  pending  a  meeting  of  creditors  to  decide  the 
course  to  be  pursued.  Ames  filed  a  claim  for  the  total 
$2,958.37  with  the  court,  and  further  asked  that  the  re- 
ceiver deliver  to  him  any  of  the  checks  deposited  on 
July  3,  which  remained  in  the  possession  of  the  bank, 
or  that,  where  they  had  been  sent  to  correspondent 
banks  for  collection,  the  receiver  assign  to  Ames  the 
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credit  which  the  Carberry  Bank  had  on  the  books  of 
the  correspondent  bank  to  cover  the  particular  checks. 
This,  of  course,  was  on  the  theory  that  Ames  should 
be  returned  what  he  had  deposited,  if  the  bank  still 
had  it.    Should  the  court  give  this  relief? 

BULINa  COUBT  OASB 

Susan  Bayor  vs.  The  American  Trust  and  Savings 
Bank,  Assignee,  Volume  157  Illinois  Reports,  Page  62. 

Herman  SchafPner  and  Company  were  engaged  in 
the  banking  business  in  the  city  of  Chicago.  W.  B. 
Cunningham  was  a  depositor,  and  kept  a  general  ac- 
count with  the  banking  firm.  He  owed  Susan  Bayor 
the  sum  of  $34,000  and  gave  her  a  check  upon  the  bank 
for  this  amount.  Instead  of  cashing  this  check,  she 
left  it  with  the  firm,  and  received  a  certificate  of  de- 
posit therefor.  She  said  at  the  time  that  she  did  not 
desire  to  open  a  checking  account,  but  as  she  needed 
money,  she  would  surrender  the  certificate  of  deposit, 
and  receive  a  new  certificate  for  her  deposit,  less  the 
amount  she  drew  out. 

This  was  done  several  times.  One  day,  her  husband 
went  to  the  bank,  and  the  appearance  of  officers 
aroused  his  suspicions  as  to  the  solvency  of  the  insti- 
tution. He  surrendered  the  certificate  of  deposit, 
drew  out  $200  and  was  given  a  new  certificate  for 
$2700,  the  remaining  amount.  He  told  the  cashier  of 
his  suspicions;  the  cashier  then  promised  that  he 
would  put  $2700  away  in  a  separate  package  for  him. 
This  was  never  done.  Some  days  later,  the  bank  be- 
came insolvent.  The  American  Trust  and  Savings 
Bank  was  made  assignee  in  bankruptcy.  Susan  now 
sues  for  the  $2700. 
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She  claims  that  the  promise  of  the  bank  official  to 
set  apart  the  money,  constituted  the  bank  a  trustee 
of  that  amount,  and  that  subsequent  insolvency  of  the 
bank  would  not  bar  her  right  to  claim  that  specific 
money. 

Decision:  A  general  depositor  of  a  bank  is  only  a 
creditor.  In  case  the  bank  becomes  insolvent  subse- 
quent to  the  making  of  the  deposit,  all  depositors  share 
as  creditors  in  the  assets  of  the  insolvent  institution. 
Assuming  that  the  cashier  promised  to  put  aside  in  a 
separate  package  the  money,  unless  the  separation  was 
actually  made  before  insolvency,  still  she  must  share 
as  a  simple  creditor.  The  mere  promise  of  a  banker 
that  he  will  place  the  money  deposited  in  a  separate 
package,  if  the  promise  is  not  fulfilled,  is  insufficient 
to  change  the  ordinary  relation  of  debtor  and  creditor 
as  to  the  deposit. 

Mr.  Justice  Baker  said:  **But  even  if  we  assume 
that  the  husband  of  Susan  requested  Schaffner  to  put 
the  $2700  in  a  separate  package,  and  that  the  latter 
promised  to  do  so,  yet  the  evidence  shows  that  such 
promise  never  was  complied  with,  and  that  said  money 
never  was  separated  from  the  general  funds  of  the 
bank,  and  that  no  steps  whatever  were  ever  taken  to 
effect  such  separation.**  Judgment  was  given  for  the 
American  Trust  and  Savings  Bank. 

EUIilNO  LAW 
Story  Case  Answer 
Since  there  is  created  by  the  making  of  a  deposit, 
the  relation  of  debtor  and  creditor  between  the  bank 
and  the  depositor,  if,  then,  the  bank  becomes  insolv- 
ent, the  depositor  must  take  his  share  of  the  remain- 
ing assets  as  any  other  simple  creditor ;  the  mere  fact 


258  BANKING 

that  he  is  a  depositor  gives  to  him  no  additional  rem- 
edy against  the  bank,  or  any  preference  over  any  other 
creditor. 

There  is  no  evidence,  in  the  Story  Case,  that  the 
bank  was  actually  insolvent  or  known  to  be  so  on  July 
third.  If  a  few  creditors  were  over-anxious,  they 
may  have  precipitated  the  bankruptcy  on  July  seventh, 
although  the  bank,  if  left  alone,  might  have  recovered 
and  proved  its  difficulties  to  be  only  temporary. 
Therefore,  it  must  be  considered  that  the  deposit  of 
Ames  was  made  as  in  a  solvent  bank.  He  did  not  de- 
posit the  checks  for  collection,  but  was  given  credit 
therefor  at  the  time  of  deposit.  It  is  presumed  to  be 
a  general  deposit,  which  is  a  transfer  of  the  title  to 
the  bank  in  exchange  for  its  obligation  to  pay.  The 
fact  that  his  checks,  unlike  unmarked  money,  could  be 
identified  and  traced,  does  not  give  him  a  right  to  re- 
cover them,  specifically.  He  is  merely  a  creditor,  and 
his  claim  will  be  received  as  such,  and  he  has  no  inter- 
est or  right  lq  the  checks  or  the  credits  obtained  by 
them.  The  court  should  reject  his  petition,  and  refer 
his  claim  to  the  final  accounting  of  all  creditors. 


b.    Deposit  After  Insolvency 
STORY  CASE 

For  several  months,  the  directors  of  the  Turko- 
American  Bank  had  known  that  it  was  insolvent,  but 
they  had  continued  its  operations  in  the  hope  of  im- 
proving conditions.  Many  deposits  were  received, 
amounting  to  $361,566.95,  during  that  time.  It  was 
the  custom  of  the  bank  to  take  each  day's  cash,  except 
what  was  necessary  to  start  the  next  day's  business, 
down  town  to  the  National  City  Bank,  through  which 
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the  clearing  operations  of  the  Turko- American  Bank 
operated.  On  the  twenty-eighth  of  August,  several  of 
the  larger  creditors  filed  a  bill  before  the  state  court, 
asking  the  appointment  of  a  receiver  for  the  Turko- 
American  Bank  because  of  its  insolvency.  Because  of 
the  emergency  which  the  bill  alleged  to  exist,  the  court 
granted  the  appointment  immediately,  and  Dudley  Mc- 
Kee  was  named.  The  doors  of  the  bank  were  closed 
at  one  o'clock,  and  the  following  condition  was  found 
to  be  then  existing :  On  the  twenty-eighth  of  August, 
the  bank  had  received  deposits  of  cash  and  cash  items 
(checks,  bank  drafts,  etc.)  amounting  to  $2,532.88, 
which  was  still  in  its  hands.  There  was  additional 
cash  on  hand  and  balance  with  the  National  City  Bank 
of  $57,544.93.  Other  assets,  such  as  the  notes  of  cus- 
tomers, securities  held,  due  from  other  banks,  and  so 
forth,  amounted  to  $124,274.57.  The  bank  owed  to  all 
its  depositors  the  sum  of  $697,762.45,  which  was  obvi- 
ously far  in  excess  of  its  ability  to  pay  them.  McKee 
reported  these  facts  to  the  court  and  asked  to  be  in- 
structed as  to  how  the  funds  should  be  distributed. 

What  disposition  will  the  court  require  to  be  made 
of  the  various  funds  in  the  hands  of  the  receiver? 

RULING  COUET  CASE 

Quin  vs,  Earle,  Volume  95  Federal  Reporter,  Page 
728. 

Quin,  for  almost  ten  years,  had  banked  with  the 
Chestnut  Street  National  Bank.  It  appeared  that  on 
December  22,  1897,  and  some  days  prior  thereto,  the 
bank  was  hopelessly  insolvent,  but  it  was  not  shown 
that  the  officers  of  the  bank  were  then  conscious  of  the 
hopeless  situation.  About  two  o  'clock  of  that  day,  Quin 
deposited  a  check  of  $3,000  with  the  bank.    He,  too. 
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was  ignorant  of  its  distressing  condition,  and  had  no 
reason  to  believe  that  it  was  on  the  verge  of  failure. 
The  check  was  received  by  the  bank  and  payment  was 
made  by  receiving  credit  on  the  check  from  another 
bank  to  which  the  Chestnut  Street  bank  was  indebted. 
At  three  o'clock  of  the  twenty-second,  the  Chestnut 
Street  National  Bank  closed  its  doors,  and  was  unable 
to  open  them  again  for  business.  Earle  was  appointed 
receiver  of  the  bank.  Quin  brings  this  action  to  recover 
the  whole  amount  of  $3,000.  He  claims  that,  since  the 
bank  was  insolvent  when  the  deposit  was  made,  the 
money  realized  from  the  check,  became  trust  property 
in  their  possession,  to  which  he,  Quin,  was  entitled 
above  the  claims  of  any  other  creditors. 

It  was  contended  by  Earle  that  the  money  did  not 
become  trust  proceeds,  because  it  was  not  shown  by 
Quin  that  the  officers  of  the  bank  were  aware  of  its 
hopelessly  insolvent  condition  when  it  received  the 
deposit. 

Decision :  When  money  is  deposited  with  a  bank,  or 
paper  which  is  turned  into  money,  it  is  generally  pre- 
sumed that  the  bank  becomes  debtor  and  the  depositor 
creditor  as  to  the  amount,  but  when  the  bank  is  insol- 
vent, and  the  insolvency  is  known  to  the  officers  of  the 
bank,  there  is  no  such  presumption  that  the  relation 
of  debtor  and  creditor  is  created,  but  it  is  generally 
held  that  the  defunct  bank  becomes  a  trustee  of  the 
money  so  received  or  collected,  and  in  such  a  case  the 
depositor  is  entitled  to  follow  that  money  so  long  as 
its  identity  is  not  lost  in  the  bank's  general  assets. 
If  it  becomes  mingled  in  the  bank's  general  assets,  the 
depositor  has  a  claim  upon  the  whole  amount  of  those 
assets  for  the  amount  of  the  deposit.    In  either  case 
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the  depositor  is  entitled  to  his  full  claim,  and  is  not 
compelled  to  claim  as  a  general  creditor.  In  this  case, 
however,  Quin  failed  to  make  out  his  claim  for  his  full 
$3,000,  because  he  was  unable  to  show  that  the  insolv- 
ent condition  of  the  bank  was  known  to  the  officers, 
when  his  deposit  was  received. 

On  this  point,  Circuit  Judge  Gray  said:  "The 
more  modern  doctrine  has  come  to  be  that,  where  the 
fraudulent  depository  so  mingles  goods  which  he  has 
obtained  by  fraud  with  the  mass  of  like  goods  of  his 
own,  the  whole  may  be  seized,  or  considered  as  held  in 
trust  imtil  equitable  separation  of  the  property  of  the 
defrauded  party  is  made.  So,  advancing  one  step  fur- 
ther, when  money  thus  obtained  has  gone  to  swell  the 
aggregate  in  the  possession  of  the  fraudulent  party,  it 
may,  under  proper  proceedings,  be  segregated  in 
amount  from  such  aggregate  sum,  and  made  the  sub- 
ject of  a  trust,  in  order  to  accomplish  the  ends  of  jus- 
tice. If  my  bushel  of  corn  be  obtained  from  me  by 
fraud,  and  be  poured  into  the  mass  of  similar  grain  in 
the  bin  of  the  party  committing  the  fraud,  justice  is 
satisfied,  and  no  one  can  be  wronged,  by  my  having 
restored  to  me  a  bushel  of  the  same  grain  out  of  the 
bin,  though  the  identical  grains  obtained  from  me  are 
not  restored.'*  Judgment  was  given  for  Earle,  be- 
cause knowledge  of  insolvency  on  part  of  bank  officers 
was  not  known. 

EUUNQ  LAW 
Story  Case  Answer 

If  a  bank  is  insolvent  when  it  receives  a  deposit,  and 
its  insolvent  condition  is  known  to  the  officers  of  the 
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bank,  there  is  no  presumption  that  the  depositor  in- 
tended to  create  the  relation  of  debtor  and  creditor  by 
making  the  deposit.  If,  therefore,  the  officers  of  a 
bank,  knowing  that  it  is  in  an  insolvent  condition,  re- 
ceive deposits,  they  take  them  as  trustee;  the  bank 
does  not  become  the  beneficial  owner  of  the  moneys 
thus  received.  Accordingly,  the  depositor  is  entitled 
to  follow  that  specific  money  and  reclaim  it,  if  it  can 
be  followed.  If  it  cannot,  he  is  entitled  to  receive 
from  the  assets  of  the  bank  that  amount. 

Upon  these  principles,  the  court  should  order  that 
the  receiver,  in  the  Story  Case,  refund  in  full  the 
amount  of  all  the  deposits  for  which  the  cash  remained 
in  the  drawers  of  the  bank.  It  is  impossible  to  say 
which  of  the  deposits  made  during  the  months  of 
known  insolvency  have  been  retained,  since  they  are 
mingled  in  one  fund  as  book  items  only,  but  all  of  them 
are  entitled  to  the  fullest  restitution  that  the  balance 
of  the  fund  remaining  on  hand  will  permit.  The  re- 
maining cash  on  hand  will  be  equally  divided  among 
the  claimants  in  this  class.  Of  the  other  assets,  it  is 
probably  impossible  to  show  that  they  were  purchased 
from  the  funds  of  any  particular  class  of  depositors, 
so  they  will  be  distributed  among  all  the  creditors. 
The  following  statement  form  will  make  clear  the  ap- 
plication of  the  principles : 

DEPOSITS 

Class  I.  Made  on  August  28.  Paid  in  full  $  2,532.88 
Class  11.  Made  during  known  insolvency.  361,566.95 
Class  III.  Made  prior  to  insolvency.    Share 

with  general  creditors 333,662.62 

$697,762.45 
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ASSETS 

Cash,  in  trust  for  Class  I  depositors,  100 

per  cent • $  2,532.88 

Cash,  in   trust    for    Class    11  depositors, 

about  15  per  cent 57,544.93 

All  other  assets,  equally  distributed  to 
Class  II  depositors,  for  balances  of 
85  per  cent,   to  Class   III   depositors, 

and  to  general  creditors 124,274.57 

Expenses  of  receivership  first  deducted. 
Final  dividend,  probably  less  than  15  per 
cent. 


$184,362.38 


c.    Special  Deposit  and  Specific  Deposit 
STORY  CASE 

Certain  bonds  of  the  National  Mercantile  Company 
were  being  refunded  at  their  maturity  for  a  new  issue. 
In  each  large  city,  one  or  more  banks  were  accumu- 
lating the  old  bonds  owned  by  their  patrons,  in  view 
of  sending  all  of  them  together  to  the  refunding  agen- 
cies, to  be  exchanged  for  the  new  issue.  Four  of  the 
bonds,  of  an  actual  market  value  of  $3,912,  were  de- 
posited by  Stanley  LeClaire  with  the  Merchants' 
Trust  Bank  for  transportation  and  exchange.  Before 
the  date  of  the  refund  operation,  the  Merchants' 
Trust  Bank  was  adjudged  bankrupt,  and  Otis  Hum- 
phrey elected  trustee.  LeClaire  brought  suit,  after 
unsuccessful  demands,  to  have  the  trustee  deliver  to 
him  the  four  bonds  which  were  held  by  the  bank  for 
him.  Humphrey  insisted  that  all  creditors  were  en- 
titled to  have  these  bonds  sold  and  placed  in  the  com- 
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mon  fund  for  distribution.  It  was  pointed  out  that 
LeClaire  had  trusted  the  bank  in  the  same  manner  as 
^  the  man  who  had  deposited  money  which  he  expected 
to  withdraw  later,  so  that  where  both  had  been  de- 
ceived in  their  expectations,  both  should  contribute  to 
the  loss  caused  by  the  unsoundness  of  the  bank.  What 
should  be  the  judgment  of  the  court? 

RULING  COITBT  CASE 

Henry  vs.  Martin,  Volume  88  Wisconsin  Reports, 
Page  367. 

Henry  sent  money  to  H.  D.  Morgan  with  instruc- 
tions to  lend  on  good  security.  Pending  the  negotia- 
tion of  a  loan,  Morgan  deposited  the  money  in  the  Sey- 
mour Bank.  At  the  same  time,  he  notified  the  bank 
that  the  money  was  not  his,  but  that  he  was  holding 
it  under  instructions  for  third  parties.  Subsequently, 
the  Seymour  Bank  failed,  and  Martin  was  made  re- 
ceiver. Henry  brought  this  action,  claiming  that  he 
should  not  be  compelled  to  share  with  the  other  cred- 
itors, but  was  entitled  to  the  full  amount,  on  the 
ground  that  the  bank  was  trustee  of  the  fund. 

Mr.  Justice  Newman  gave  the  opinion:  "Henry 
made  no  special  deposit  of  his  money  in  Seymour's 
bank,  nor  did  Morgan  make  any  for  him.  Morgan's 
statement  that  he  held  it  for  third  parties  did  not  make 
it  a  special  deposit.  The  relation  was  not  that  of  bail- 
ment, since  it  was  not  a  special  deposit,  the  relation 
was  that  of  debtor  and  creditor,  and,  therefore,  Henry 
must  share  with  the  other  creditors  of  the  bank." 
Judgment  was  given  for  Martin. 

RULING  LAW 
Story  Case  Answer 
The  owner  of  negotiable  paper  on  specific  deposit. 
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or  the  owner  of  valuables  on  special  deposit,  may,  in 
case  of  insolvency,  reclaim  them  at  any  time,  and 
neither  deposit  may  be  used  as  general  assets  in  set- 
tling the  affairs  of  the  bankrupt  institution.  In  either 
case,  the  relation  is  not  that  of  debtor  and  creditor, 
but  that  of  bailment  without  title  in  the  bank,  or  trust 
with  title  in  the  bank.  The  bank  does  not  own  the 
p»operty  for  its  own  use  in  either  case,  and  the  cred- 
itors have  no  right  thereto. 

The  answer  to  the  Story  Case  is  clear.  Since  the 
bank  had  not  yet  sent  away  the  bonds  as  instructed, 
and  since  they  had  not  been  converted  into  cash,  there 
is  a  bailment.  The  money  of  the  general  depositor 
has  been  lost  in  the  general  assets  of  the  bank,  but  the 
bonds  of  the  LeClaire  are  distinctive  and  easily  found. 
He  did  not  agree  to  take  an  obligation  of  the  bank, 
nor  to  part  with  them,  except  for  the  single  purpose  of 
refunding.  The  general  creditors  have,  therefore,  no 
right  against  them,  and  the  trustee  has  no  right  to 
hold  them.  Judgment  should  be  given  against  the 
defendant,  Humphrey. 


2.    In  Case  of  Loss 

a.    Special  Deposit 

STOBY  CASE 

Wiley  Lanbridge,  about  to  leave  San  Francisco  on  a 
long  journey,  deposited  his  valuables,  securities,  docu- 
ments, and  assortment  of  silverware,  curios,  and  fam- 
ily jewels,  in  a  special  vault,  furnished  by  the  Citizens' 
Loan  and  Trust  Company.  Before  his  return,  the  San 
Francisco  earthquake  occurred,  and  one  of  the  build- 
ings most  seriously  damaged  was  that  of  the  Citizens* 
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Loan  and  Trust  Company.  During  the  disorder  fol- 
lowing, the  vault  was  broken  into,  and  some  of  the 
valuables  of  Lanbridge  were  stolen.  He  sued  the  bank 
for  their  value.  It  was  shown  that  the  vaults  used 
w^ere  of  the  most  modern  and  approved  construction, 
and  that  watchmen  were  employed  in  addition,  and 
that  special  efforts  had  been  exercised  after  the 
earthquake.  It  was  further  shown  that  the  quake  had 
cracked  and  opened  the  outer  wall  of  the  safety  cellar, 
that  the  debris  from  the  ruined  building  had  for  sev- 
eral hours  interfered  with  access  to  the  vaults,  and 
that,  in  that  interim,  access  had  been  gained  through 
tunnels  from  neighboring  cellars.  Lanbridge  objected 
to  the  consideration  of  all  these  matters,  claiming  that 
the  existing  agreement  to  return  the  goods  had  been 
broken  by  the  failure  to  do  so.  He  asked  damages 
equal  to  the  value  of  the  stolen  goods,  regardless  of 
the  reason  for  their  loss.  Should  the  court  consider 
the  question  of  blame,  or  is  Lanbridge  entitled  to  re- 
cover, merely  upon  the  showing  of  loss  of  the  goods? 

RULING  COUET  CASE 

Merriam  vs.  Gray,  Volume  148  Illinois  Reports, 
Page  179;  Volume  32  Lawyers'  Reports  Annotated, 
Page  769. 

The  firm  of  Preston,  Kean,  and  Company,  of  which 
Gray  was  a  member,  was  engaged  in  the  banking  busi- 
ness in  Chicago.  Merriam,  for  several  years  before 
this  action  was  begun,  had  kept  a  running  and  check 
account  with  them,  and  had  borrowed  money  of  the 
firm  on  several  occasions.  Merriam  purchased  twelve 
United  States  four  per  cent  bonds,  valued  at  $1,000 
each.  In  that  same  year,  he  borrowed  $15,000  of  the 
bank.    By  way  of  collateral  security  for  the  loan,  he 
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sent  the  twelve  bonds  to  the  banking  firm.  These 
bonds  were  stolen  by  Kir,  while  he  was  acting  as  as- 
sistant cashier.  It  was  shown  that  he  frequently  spec- 
ulated on  the  Chicago  Board  of  Trade,  although  he  had 
no  capital  except  his  salary  of  $1,800  per  year.  Al- 
though these  facts  were  known  to  the  head  of  the  bank- 
ing firm,  no  investigation  was  made,  and  no  order  made 
that  Kir  cease  to  speculate. 

It  was  shown  that  Kir,  in  the  course  of  his  duties, 
had  access  to  the  bonds  in  question;  that,  quarterly, 
he  detached  the  coupons  from  the  bonds  and  gave 
credit  upon  the  books  of  the  firm  to  Merriam  for  the 
amoxmt  thereof.  Merriam  sues  Gray,  as  a  member  of 
the  firm,  for  the  value  of  the  bonds  after  Klir  ab- 
sconded. Gray  contends  that  the  banking  firm  was 
merely  a  gratuitous  bailee,  and  liable  for  loss  only  in 
case  of  gross  negligence.  He  denied  that  this  loss  was 
caused  by  gross  negligence  on  the  part  of  the  bank. 
Decision :  When  a  person  deposits  money  or  bonds, 
as  a  special  deposit,  by  way  of  collateral  security,  the 
relation  of  bailor  and  bailee  exists,  as  in  any  case  of 
special  deposit.  But,  strictly  speaking,  it  is  not  a 
gratuitous  bailment,  because  the  bailment  is  for  the 
mutual  benefit  of  both  parties.  The  bailee  is  under  a 
duty  to  exercise  a  higher  degree  of  care  than  in  a 
gratuitous  bailment.  The  court  was  of  the  opinion 
that  the  circumstances  in  this  case  showed  that  the 
banking  firm  had  not  exercised  that  degree  of  care 
which  the  character  of  the  bailment  demanded.  There- 
fore, Gray,  as  a  member  of  the  firm,  was  held  liable  for 
the  value  of  the  stolen  bonds. 

Mr.  Justice  Magruder  said :   **  While  the  bonds  were 
thus  held  as  collateral,  the  character  of  the  bailment 
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was  changed  from  a  bailment  for  the  exclusive  benefit 
of  the  bailor,  to  one  for  the  mntual  benefit  of  the  bailor 
and  bailee.  In  ordinary  cases  of  special  deposit  with- 
out reward,  the  banker  has  no  right  to  handle  or  ex- 
amine the  property,  except  so  far  as  its  safety  may  re- 
quire. But,  here,  the  bankers  had  access  to  the  package 
containing  the  bonds,  and  detached  the  interest  cou- . 
pons  when  they  fell  due,  and  collected  the  interest,  and 
deposited  it  to  the  credit  of  the  plaintiff  to  be  checked 
out  by  him  in  the  regular  course  of  business.**  Judg- 
ment was  given  for  Merriam. 

EULING  LAW 
Story  Case  Answer 

Frequently  a  special  deposit  of  bonds  or  like  security 
will  be  made  to  secure  a  loan ;  such  collateral  security 
is  a  bailment,  but  a  bailment  for  the  mutual  benefit  of 
both  parties.  In  such  a  case,  the  bank  owes  a  higher 
degree  of  care  to  the  collateral  than  had  the  bailment 
been  for  the  benefit  of  the  owner  exclusively. 

The  special  deposits  made  by  Lanbridge  are  an  or- 
dinary bailment,  wherein  the  bailee  does  not  agree 
absolutely  to  account  for  the  safe  return  of  the  goods, 
but  where  the  obligation  is  to  use  the  measures  re- 
quired by  the  agreement  or  by  the  business  usage, 
which  the  parties  include  by  implication  in  their  con- 
tract. The  courts  should  consider  whether  the  bank 
did  all  that  it  represented  to  Lanbridge  it  would  do, 
and  all  that  the  custom  of  safety  deposit  companies  in 
the  city  of  San  Francisco  included.  The  bank  has 
shown  that  it  has  not  failed  to  do  that,  and  that  the 
loss  was  caused  without  its  fault  and  in  spite  of  its 
efforts,  as  a  result  of  an  unusual  and  unforseeable 
event,  the  earthquake.     In  these  circumstances,  the 
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bank  is  not  liable.    Judgment  should  be  given  for  the 
defendant,  the  Citzens'  Loan  and  Trust  Company. 


b.    Specific  Deposit 

STOBY  CASE 

A  note  was  deposited  for  collection  with  the  Stil- 
water  Bank,  by  Samuel  Jackson,  indorsed  by  him,  *'for 
collection  and  remittance  of  proceeds  only."    As  the 
maker  of  the  note  lived  in  Michigan,  the  note  was  sent 
by  the  Stilwater  Bank  to  its  correspondent  in  Grand 
Eapids,  the  First  National  Bank  of  Grand  Eapids.    It 
was  then  sent  by  this  bank  to  the  firm  of  Huxley  and 
Thorndyke,  country  bankers,  near  the  place  where  the 
maker  of  the  note  lived.    Huxley  and  Thorndyke  col- 
lected the  money  and  sent  it  to  the  First  National 
Bank  of  Grand  Rapids  by  messenger.    The  messenger 
was  not  careful  of  his  packages,  and  one  envelope, 
containing  the  currency  received  in  payment  of  the 
note  of  Jackson,  was  either  picked  from  his  pocket  or 
lost  by  him.   Jackson  did  not  receive  all  of  his  money. 
He  sued  the  Stilwater  Bank,  alleging  that  the  note  had 
been  collected,  that  the  money  had  been  lost  by  the 
carelessness  of  an  employee  of  a  bank  to  which  the  col- 
lection had  been  intrusted  by  the  Stilwater  Bank,  and 
that,  therefore,  the  Stilwater  Bank  was  responsible  for 
the  loss.    This  bank  replied  that  it  had  never  been  con- 
templated that  the  Stilwater  Bank  would  send  a  spe- 
cial messenger  up  to  Michigan,  or  do  other  than  send 
this  note  through  the  ordinary  channels.    It  had  been 
sent  to  a  reliable  bank,  the  First  National  of  Grand 
Rapids,  whereby  the  whole  duty  of  the  Stilwater  Bank 
had  been  discharged. 
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Is  Jackson  entitled  to  recover  of  the  Stilwater  Bank, 
or  does  its  liability  cease  if  it  has  itself  used  due  pru- 
dence in  selecting  its  agent  to  make  the  collection,  and 
must  Jackson  look  elsewhere  to  recover? 

RULING  OOUET  CASE 

O'Hare  vs.  The  Drovers'  National  Bank,  Volume  119 
Illinois  Eeports,  Page  646. 

O'Hare,  who  lived  at  Mineral  Point,  Wisconsin, 
shipped  to  Chicago  a  car  load  of  cattle,  consigned  to 
Bensley  Brothers,  commission  men  at  the  Union  Stock 
Yards.  He  directed  Bensley  Brothers  to  sell  the  cattle, 
and  remit  the  proceeds  to  him  by  sending  it  to  the 
Henry  Bank,  at  Mineral  Point.  Bensley  Brothers  re- 
ceived and  sold  the  cattle,  April  11,  1884.  The  pro- 
ceeds amounted  to  $1,053.16,  after  deducting  expenses 
and  commissions.  As  Bensley  Brothers  did  their  bank- 
ing with  the  Drovers'  National  Bank,  they  made  a  de- 
posit of  this  money  with  the  Drovers'  bank,  accom- 
panying the  same  with  a  ticket,  show^ing  upon  its  face 
that  the  money  was  to  the  credit  of  the  Henry  Bank 
for  the  use  of  O'Hare.  The  Drovers'  National  Bank 
issued  to  Bensley  Brothers  a  certificate  of  deposit  to 
O'Hare,  acknowledging  receipt  of  the  money  to  the 
credit  of  the  Henry  Bank  for  the  use  of  0  'Hare.  On 
the  eleventh  day  of  April,  the  Henry  Banli  failed.  On 
the  twelfth  day  of  April,  the  Drovers'  bank  trans- 
ferred this  same  sum  to  the  Northwestern  National 
Bank  to  the  credit  of  the  Henry  Bank,  but  the  Drovers' 
bank  omitted  to  mention  that  the  funds  were  for  the 
use  of  0  'Hare,  but  permitted  it  to  be  received  by  the 
Northwestern  National  Bank  as  funds  of  the  Henry 
Bank.  This  credit  was  carried  to  the  account  of  the 
Henry  Bank,  and  applied  upon  indebtedness  due  from 
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the  latter  to  the  Northwestern  bank.  The  North- 
western bank,  not  knowing,  when  it  received  the  credit, 
the  nature  of  it,  was  in  the  position  of  a  bona  fide 
holder,  and  could  not  be  compelled  to  account  to  any- 
one therefor.  O'Hare  brings  this  action  to  recover 
the  money  from  the  Drovers'  bank. 

When  it  received  this  money,  insisted  O'Hare,  it  be- 
came trustee  of  it  for  use  of  him.  It  was  under  a  duty 
to  keep  it  as  a  trust  fund.  By  depositing  it  with  the 
Northwestern  bank  to  the  general  account  of  the 
Henry  Bank,  it  violated  this  duty  and  enabled  the 
Northwestern  bank  to  retain  it  for  indebtedness  owed 
to  it  by  the  Henry  Bank.  Had  the  Drovers'  bank 
indicated  that  the  money  was  for  the  use  of  O'Hare, 
the  Northwestern  bank  could  not  have  applied  it  in 
payment  of  the  debt  as  aforesaid. 

Decision:  When  a  person  deposits  money  with  a 
bank  specially,  and  gives  specific  instructions  as  to  the 
manner  of  dealing  with,  or  the  depositing  of  it,  the 
bank  must  follow  such  instructions.  If  loss  follows 
from  the  failure  to  follow  such  instructions,  the  bank 
is  liable.  The  Drovers'  bank  in  this  case  received  this 
specific  deposit,  with  directions  to  send  it  to  the  Henry 
Bank  for  the  use  of  0  'Hare.  Because  of  its  failure  to 
do  so,  the  money  was  lost;  therefore,  it  is  liable  to 
O'Hare  for  this  loss. 

Mr.  Justice  Shope  said:  *' There  is  no  hardship  in 
the  rule  requiring  the  bank  to  preserve  the  character 
of  the  funds  received  by  it,  in  transmitting  the  same. 
All  the  Drovers'  bank  had  to  do  to  protect  itself  was 
to  preserve  the  trust  character  impressed  upon  the 
fund  in  transferring  it  to  the  Northwestern  National 
Bank.    If  that  bank  had,  with  notice  of  the  trust,  re- 
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ceived  this  money,  it  would  have  held  it  in  the  same 
character  it  was  held  by  the  Drovers'  bank,  and 
charged  with  the  same  use,  and  upon  failure  of  the 
Henry  Bank  before  transmission  of  the  funds  to  it, 
would  be  bound  to  account  to  O'Hare  for  it.'*  Judg- 
ment was  given  for  0  'Hare. 

EULING  LAW 
Story  Case  Answer 
Since,  in  the  case  of  a  specific  deposit,  the  bank  be- 
comes a  trustee  or  bailee  of  the  thing  deposited, 
whether  money  or  negotiable  paper,  it  is  under  obliga- 
tion to  follow  the  instructions  given  by  the  depositor. 
If  it  fails  to  obey  such  instructions,  and  loss  results 
from  such  failure,  it  must  stand  the  loss,  as  any  other 
agent   would.     But,   a  loss   occiirring  without   any 
breach  of  the  duties  assumed  or  without  any  fault  on 
the  part  of  the  bank,  does  not  make  it  liable,  even 
though  it  is  fully  solvent  and  could  repay  the  depositor. 
The  Story  Case  represents  the  most  common  form 
of  specific  deposit,  negotiable  paper  deposited  for  col- 
lection.  The  bank  is  not  a  creditor  for  the  amount,  but 
accepts  the  trust  of  presenting  the  paper  and  holding 
the  money  received.    It  is  very  common  that  one  bank 
must  co-operate  with  another,  as  in  our  case,  to  make 
collections  in  distant  localities.   Unfortunately,  for  the 
simplicity  and  uniformity  of  commercial  law,  there  is 
a  distinct  division  of  the  courts  of  this  country  upon 
the  question  of  liability  where  one  bank  so  employs  an- 
other bank.   In  the  notable  case  of  Exchange  National 
Bank  vs.  Third  National  Banh,  Volume  112  United 
States  Supreme  Court  Reports,  Page  276,  the  Supreme 
Court  held  that  the  bank  assumed  the  obligation  of 
having  the  instrument  collected.    It  agrees  to  do  it  by 
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its  own  employees,  or  to  find  another  bank  to  do  it. 
Since  the  depositor  is  not  expected  to  know  what 
agencies  are  employed,  he  is  given  the  assurance  of  the 
bank  with  which  he  deals,  emd  can  recover  from  that 
bank  if  any  one  is  at  fault.  Under  this  rule,  the  Stil- 
water  Bank  would  be  liable. 

This  view  is  followed  by  the  states  of  New  York, 
New  Jersey,  Michigan,  Indiana,  Colorado,  Montana, 
Texas,  Ohio,  and  others,  and  is  probably  the  prevailing 
law  today.  But  in  many  states  of  high  importance  to 
bankers,  the  other  rule  prevails,  that  if  a  bank  has 
been  careful  in  selecting  a  collecting  agent,  it  is  not 
liable  for  this  agent's  defalcations.  These  are  Massa- 
chusetts, Pennsylvania,  Illinois,  Iowa,  South  Carolina, 
Mississippi,  Connecticut,  Maryland,  Missouri,  Wis- 
consin, Kentucky,  Tennessee,  North  Carolina,  Kansas, 
and  Nebraska.  The  doctrine  of  these  cases  is  that  the 
depositor  knows  that  another  bank  will  be  used  by  the 
one  with  which  he  deals.  Since  the  first  bank  has  no 
control  over  the  methods  used  by  the  other  banks,  it 
is  unreasonable  to  make  it  liable  for  the  deficiencies  of 
those  methods.  The  agreement  really  entered  into,  ac- 
cording to  these  courts,  is  merely  to  pick  out  a  good 
bank  and  send  the  paper  to  it.  On  this  theory,  the 
Stilwater  Bank  will  not  be  liable  to  Jackson. 


3.    When  the  Bank  May  Mingle  With  Its  Own  Funds 
STORY  CASE 

In  the  wiU  of  Barrett  Lawrence,  a  provision  was 
made  for  a  gift  of  $5,000  to  a  nephew,  Henry  Law- 
rence. Since  the  executor  of  the  will,  Andrew  Glenn, 
was  unable  to  find  the  nephew  at  the  time  of  the  distri- 
bution of  the  estate,  he  deposited  the  $5,000  with  the 
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Union  Trust  Bank,  to  be  held  while  he  awaited  resiilts 
from  his  advertisements  and  searches  through  various 
channels.  He  stipulated  at  the  time  of  making  the  de- 
posit, that  the  money  be  held  as  trust  money,  and  re- 
ceived a  certificate  to  that  effect,  stating  that  he  was 
entitled  to  $5,000  held  as  trust  funds,  and  not  as  a  gen- 
eral deposit.  The  money  was  mingled  by  the  bank 
with  the  funds  in  its  trust  department,  and  used  for 
the  general  payments  of  that  department,  or  invested 
in  very  safe  and  conservative  securities. 

A  short  time  thereafter,  the  missing  Henry  Law- 
rence appeared,  and  Glenn  applied  to  the  Union  Trust 
Bank  for  payment  of  his  deposit.  In  the  meantime, 
however,  the  bank  had  started  upon  a  voluntary  disso- 
lution, and  was  in  the  course  of  liquidation.  Glenn 
was  told  that  he  would  be  obliged  to  wait  until  the  in- 
vestments of  the  trust  department  could  be  sold,  be- 
cause its  cash  on  hand  was  not  sufficient  to  pay  claims 
prior  to  his.  He  insisted  that  the  bank  had  no  right 
to  invest  the  money  he  had  deposited,  and  brought  suit 
to  have  the  money  on  hand  paid  over  to  him  in  prefer- 
ence to  any  other  creditors  of  the  trust  department. 
Is  he  entitled  to  the  specific  money,  if  it  can  be  found, 
or  to  be  first  paid  out  of  whatever  cash  the  trust 
department  has  on  hand,  even  if  it  is  not  the  exact 
money  which  he  deposited? 

EXJUNG  COTJET  CASE 

Mutual  Accident  Association  vs.  Jacohs,  Volume  141 
Illinois  Reports,  Page  261;  Volume  16  Lawyer's  Re- 
ports Annotated,  Page  516. 

Emma  Tuggle  recovered  a  judgment  against  the  Mu- 
tual Accident  Association  for  the  sum  of  $5,000.  The 
association  carried  the  case  to  the  Supreme  Court  on 
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appeal.  Kean  and  Cumming  signed  its  appeal  bond. 
In  order  to  secure  Kean  and  Cumming  upon  this  bond, 
the  association  drew  a  check  in  the  sum  of  $6,000  and 
deposited  with  the  banking  firm  of  Samuel  A.  Kean 
and  Company.  It  was  agreed  that  the  six  thousand 
was  *'to  be  returned  to  the  said  Mutual  Accident  Asso- 
ciation'' after  Cumming  and  Kean  were  fully  dis- 
charged from  all  liability  under  the  bond. 

Immediately  upon  receiving  the  check,  the  Kean  and 
Company  banking  firm  cashed  it  and  used  it  in  its  busi- 
ness. Soon  thereafter,  it  became  insolvent,  and  Jacobs 
was  appointed  assignee.  The  Mutual  Accident  Asso- 
ciation, having  paid  the  judgment  and  costs  to  Emma 
Tuggle,  demanded  of  Jacobs,  the  assignee,  the  return 
of  this  $6,000.  The  association  contended  that  it  was 
a  special  deposit;  that  the  Kean  and  Company  had 
no  right  to  mingle  the  proceeds  of  the  check  with  its 
general  funds,  and,  having  done  so,  it,  the  association, 
had  a  preferred  claim  upon  the  assets  of  the  Kean  and 
Company  for  the  $6,000. 

Decision;  When  a  person  makes  a  special  deposit 
of  money  or  other  property,  which  same  money  or 
property  is  to  be  returned,  the  bank  has  no  right  to 
mingle  the  deposit  with  its  money  or  property;  if  it 
does,  and  the  bank  becomes  insolvent,  the  depositor 
has  a  preferred  claim  upon  the  assets  of  the  insolvent 
bank,  and  is  not  obliged  to  share  with  the  general  cred- 
itors. The  court,  however,  was  of  the  opinion  that 
there  was  no  special  deposit  made  in  this  case;  that 
only  a  general  deposit  was  made,  creating  the  relation 
of  debtor  and  creditor  between  the  depositor  and  the 
bank.  If  such  were  the  case,  the  bank  had  the  right 
to  cash  the  check  and  mingle  the  funds,  and  the  de- 
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positor  has  no  more  rights  to  the  proceeds  therefrom 
than  other  general  creditors. 

Mr.  Justice  Craig  said :  "If  the  evidence  established 
the  fact  that  the  $6,000  had  been  placed  in  the  hands  of 
Kean  and  Company  as  a  special  deposit,  we  think  the 
Mutual  Accident  Association  was  entitled  to  be  pro- 
tected ;  but  was  this  a  special  deposit  ?  As  we  under- 
stand the  question,  there  is  a  wide  difference  between 
a  special  and  a  general  deposit  as  those  terms  are  un- 
derstood, not  only  by  bankers,  but  by  the  public,  who 
are  transacting  business  daily  with  banks.  .Wliere 
money  of  any  description  is  deposited  in  a  bank,  and 
the  identical  gold  or  silver  or  bank  bills  which  were 
deposited  are  to  be  returned  to  the  owner,  and  not  the 
equivalent,  the  deposit  will  be  special;  while  on  the 
other  hand,  a  general  deposit  is  a  deposit  which  is  to  be 
returned  to  the  depositor  in  kind.  .Where  gold  or  sil- 
ver coin,  or  a  package  of  bills  or  currency,  is  received 
in  a  bank  as  a  special  deposit — ^the  identical  money  to 
be  returned — ^the  bank  has  no  authority  to  use  the 
money  in  its  business ;  its  duty  is  to  safely  keep  and 
return  the  identical  money.  But  where  there  is  a  gen- 
eral deposit,  the  understanding  being  that  a  like  sum 
of  lawful  money  should  be  returned,  the  bank  is  per- 
mitted to  use  the  money  in  its  general  business,  and  the 
relation  of  debtor  and  creditor  is  created  by  the  trans- 
action. In  this  case  a  general  deposit  was  intended." 
Judgment  was  given  for  the  assignee,  Jacobs. 

EULING  LAW 

Story  Case  Answer 

When  money  or  negotiable  paper  is  deposited  with  a 

bank  to  be  used  in  a  certain  designated  way,  the  bank 

becomes  legal  owner  of  the  money.    But  the  bank  is 
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charged  with  the  duty  of  using  that  money  in  the  exact 
way  stipulated  by  the  owner.  As  a  general  rule,  unless 
otherwise  agreed,  the  bank  may  mingle  money  when 
made  as  a  specific  deposit.  But  when  it  is  made  clear 
by  their  agreement  that  the  bank  may  not  mingle  the 
deposit  with  its  funds,  then  the  bank  becomes  a  trustee 
of  the  same,  to  the  use  of  the  owner  or  some  party 
designated  by  the  owner. 

The  money  deposited  by  Glenn,  in  the  Story  Case, 
was  a  special  deposit,  and  it  should  have  been  kept 
distinct  from  the  general  assets  of  the  bank,  as  in  fact 
it  was.  The  general  depositors  and  general  creditors 
have  no  claims  against  it.  But  it  is  not  required  that 
it  be  kept  absolutely  distinct  from  all  other  money,- 
unless  that  was  specially  provided  by  the  parties  at 
the  time  of  the  deposit.  Ordinarily,  if  three  or  four 
men  should  at  different  times  request  a  stakeholder  to 
hold  money  for  them,  they  would  be  satisfied  if  the 
stakeholder  kept  a  total  sum  equal  to  the  total  of  their 
contributions.  Thus,  when  money  is  given  to  a  trustee, 
if  he  keeps  the  same  amount  of  money  on  "hand  it  is 
not  ordinarily  required  that  he  keep  each  piece  identi- 
fied. Therefore,  the  mere  deposit  as  a  special  deposit 
would  not  require  more  than  that  the  bank  keep  the 
fund  separate  from  general  assets,  and  it  would  be  al- 
lowed to  keep  a  common  fund  for  such  trust  deposits. 
Every  depositor  has  an  interest  in  the  whole  fund, 
equal  to  his  share  of  the  total  deposits,  and  no  one  else 
can  appropriate  that  fund  for  the  payment  of  other 
debts.  It  is  to  that  extent  set  aside,  but  it  would  re- 
quire a  still  more  express  agreement  to  require  the 
bank  to  hold  the  exact  package  of  bills  which  was  de- 
posited with  it.    Such  an  agreement,  if  accepted  by  the 
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bank,  would  make  it  liable  for  its  performance,  but  the 
mere  deposit  by  Glenn  did  not  have  that  effect.  His 
deposit  is  entitled  to  be  paid  out  of  the  funds  of  the 
trust  department,  but  he  must  share  equally  with  the 
others  whose  funds  are  represented  and  included  in 
the  total  so  held  in  trust. 


4.     Deposit  For  Collection 

A.    Collecting  Bank  Is  an  Agent 

STOBY  CASE 

In  payment  of  an  account,  Francis  Parker  took  a 
note  for  $523,  payable  in  sixty  days,  from  Sidney 
Meagher,  a  customer  in  a  small  town  some  distance 
from  the  city  where  Parker  was  in  business.  Parker 
gave  the  note  to  his  bank,  indorsed  it  for  collection, 
and  it  was  forwarded  to  the  Barmore  Brothers'  Bank, 
in  the  town  where  Meagher  lived,  indorsed  by  Parker 's 
bank  to  Barmore  Brothers'  Bank  for  collection. 
Meagher  did  not  pay  the  note,  and  suit  was  brought 
by  the  Barmore  Brothers'  Bank.  Meagher  defended 
that,  since  the  indorsements  of  the  note  stated  that 
they  were  for  collection  only,  they  had  not  passed  title 
and  that  Barmore  Brothers,  not  being  the  owners, 
could  not  bring  the  suit  in  their  own  names.  Is  this 
a  valid  defense  to  this  action? 

EUUNG  COUET  CASE 

Drovers'  Bank  vs.  Huhhell,  Volume  117  New  York 
Reports,  Page  384. 

The  Drovers'  Bank  was  a  banking  corporation  con- 
ducting business  in  New  York  City.  For  many  years, 
Wilkinson  and  Wilkinson  were  transacting  business  as 
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private  bankers  at  Syracuse.  The  Drovers'  Bank  was 
accustomed  to  forward  them  checks,  drafts,  and  notes, 
indorsed  for  collection.  Paper  which  was  payable  on 
demand  was  immediately  credited  by  Wilkinson  and 
Wilkinson  to  the  Drovers'  Bank.  Time  paper  was  not 
credited  until  paid.  Wilkinson  and  Wilkinson  became 
insolvent,  and  made  an  assignment  to  Hubbell.  At  this 
time,  Wilkinson  and  Wilkinson  had  paper  amounting 
to  about  $13,000,  indorsed  to  them  for  collection.  After 
taking  charge  of  the  affairs,  Hubbell  received  about 
$4,000  upon  this  paper,  which  he  used  in  paying  the 
claims  against  Wilkinson  and  Wilkinson.  Drovers' 
Bank  now  brings  this  action  to  recover  the  above 
amount  so  paid  out  by  Hubbell.  It  contended  that  no 
title  ever  passed  to  Wilkinson,  but  that  Wilkinson  w^as 
only  an  agent  for  collection;  therefore,  the  proceeds 
of  the  paper  were  held  by  Wilkinson,  or  by  Hubbell,  in 
trust  for  them. 

Mr.  Justice  Beekham  said :  *  *  The  indorsement  upon 
each  piece  of  paper  was  for  collection  simply,  and  by 
virtue  of  that  indorsement  no  title  passed  to  the  firm, 
but  on  the  contrary,  it  became  simply  the  agent  of  the 
plaintiff  to  present  the  paper,  demand  payment  there- 
of, and  remit  it.  Under  such  circumstances,  the  title  to 
the  paper  remained  in  the  party  sending  it."  Judg- 
ment was  given  for  Drovers'  Bank,  because  Hubbell 
paid  out  money  which  belonged  to  the  bank. 

EXJUNG  LAW 

Story  Case  Answer 

When  negotiable  paper  is  deposited  with  a  bank,  and 

indorsed  for  collection,  such  an  indorsement  does  not 

pass  full  legal  title  to  the  bank,  or  other  collecting 

agent  or  agency.     It  merely  gives  to  the  collecting 
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agency  the  authority  or  power  to  collect  the  amount  of 
the  paper.  In  pursuance  of  this  authority,  the  collect- 
ing agency  may  take  such  means  as  are  necessary  to 
collect,  even  to  bringing  suit  upon  the  paper  in  its  own 
name ;  but  in  any  case,  it  is  acting  as  the  agent  of  the 
owner  of  the  paper. 

An  indorsement  for  collection,  whether  it  is  regarded 
as  transferring  title  to  be  held  in  trust,  or  as  con- 
ferring a  power  to  sue,  is  sufficient  to  sustain  an  action 
by  the  indorsee.  The  ability  to  bring  suit  is  one  of  the 
most  necessary  resources  for  one  who  has  assumed  the 
task  of  collecting  a  note.  Therefore,  while  Barmore 
Brothers'  Bank  could  not  use  the  note  or  the  proceeds 
as  its  own,  and  while  it  is  the  agent  of  Parker,  with  the 
duty  to  him  to  use  due  care  and  diligence,  still  it  may 
sue  on  the  note  as  indorsee,  and  judgment  should  be 
given  against  the  defendant  Meagher. 


B.    Rights  of  One  Who  Deposits  Paper  for  Collection 
STORT  CASE 

A  check,  indorsed  for  collection  only,  was  deposited 
by  Roy  Watson  with  the  Alexandria  State  Bank.  It 
was  forwarded  by  that  bank  to  the  Boston  Mercantile 
Bank  and  again  forwarded  to  the  Warren  County 
Bank,  in  the  town  where  the  bank  was  located  upon 
which  the  check  was  drawn.  It  was  there  paid,  on  Fri- 
day, May  7,  and  on  that  day,  notice  was  sent  by  the 
Warren  County  Bank  to  the  Boston  Mercantile  Bank, 
to  the  effect  that  the  amount  collected  had  been  cred- 
ited to  the  account  of  the  Boston  Mercantile  Bank. 
On  Saturday,  the  Boston  Mercantile  Bank  notified  the 
Alexandria  State  Bank  that  it  had  credited  that 
amount  against  a  previously  existing  account,  but  that 
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there  was  still  a  balance  owing  to  the  Boston  Mercan- 
tile Bank.  On  the  next  Monday,  the  Alexandria  State 
Bank  closed  its  doors  and  was  taken  over  by  a  receiver, 
insolvent.  Watson  put  in  a  claim  for  a  preferred  pay- 
ment, by  reason  of  the  deposit  for  collection,  and  was 
informed  that  no  funds  had  been  received  but  that  the 
Boston  Mercantile  Bank  had  applied  the  credit  to  the 
reduction  of  the  account  of  the  Alexandria  State  Bank. 
Watson  investigated,  and  then  brought  suit  against 
the  Warren  County  Bank,  seeking  to  recover  from  it 
the  amount  collected  and  to  prevent  it  from  paying 
over  the  money  to  the  Boston  Mercantile  Bank.  The 
Warren  County  Bank  replied  that  it  had  given  a  credit 
to  the  Boston  Mercantile  Bank,  and  that  should  it  pay 
Watson,  it  would  be  doubly  liable,  since  the  Boston 
Mercantile  Bank  would  also  hold  it  for  the  same 
amount.  Is  this  a  defense,  or  is  Watson  entitled  to 
recover  I 

BXTUNG  OOUBT  CASE 

Manufacturers^  National  Bank  vs.  Continental  Bank, 
Volume  148  Massachusetts  Reports,  Page  553. 

The  Manufacturers'  National  Bank  of  Boston  sent 
forward  a  check,  indorsed  to  the  Fidelity  National 
Bank  of  Cincinnati  for  collection.  The  Fidelity  bank 
sent  it  on  to  the  Continental  Bank  for  the  same  pur- 
pose. Before  the  check  was  collected,  the  Fidelity  bank 
became  insolvent.  This  was  an  action  by  the  Manu- 
facturers' bank  against  the  Continental  Bank  to  re- 
cover the  amount  of  the  check  in  question,  pr  the  check 
itself. 

The  Continental  Bank  contended  that  it  was  under  a 
duty  to  return  the  proceeds  to  the  Fidelity  bank,  and 
not  to  the  Manufacturers'  bank,  because  the  check  be- 
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longed  to  the  former. 

Mr.  Justice  Knowlton  said:  "The  Manufacturers' 
bank  is  entitled  to  recover  from  the  Continental  Bank 
the  amount  of  the  check  in  question.  The  indorsement 
to  the  Fidelity  bank  for  collection  did  not  pass  the 
title  to  the  latter  bank,  but  was  simply  an  appointment 
of  that  bank  to  collect.  When  that  bank  became  in- 
solvent, the  Manufacturers'  bank  had  the  right  to  ter- 
minate the  agency  and  demand  the  paper,  if  uncol- 
lected, or  the  proceeds,  if  collected."  Judgment  was 
given  for  the  Manufacturers'  National  Bank. 

EXJUNG  LAW 
Story  Case  Answer 

All  indorsement  for  collection  really  constitutes  the 
appointing  of  the  indorsee  as  a  collecting  agency.  The 
indorsee  gets  no  beneficial  title  to  the  paper,  and  the 
owner  may  revoke  the  authority  to  collect,  and  demand 
the  return  of  the  paper  at  any  time  before  collection. 
When,  however,  a  bank  has  collected  money  upon  such 
paper,  unless  there  is  a  contrary  agreement,  it  is  gen- 
erally held  that  then  the  bank  becomes  debtor  to  the 
owner  of  the  paper,  and  may  mingle,  as  it  pleased,  the 
proceeds  of  the  paper. 

The  Boston  Mercantile  Bank  had  no  authority, 
knowing  of  the  restricted  indorsement,  to  apply  the 
proceeds  of  the  collection  to  an  account  of  the  forward- 
ing bank.  Nor  can  it  claim,  except  for  the  benefit  of 
Watson,  the  credit  given  it  by  the  Warren  County 
Bank.  All  banks  were  his  agents,  and  any  one  of  them, 
if  it  has  not  actually  forwarded  the  money,  may  be 
held  responsible  by  him.  A  pajnnent  to  the  Boston 
Mercantile  Bank  would  protect  the  Warren  County 
Bank,  but  a  mere  credit  entry  will  not.    It  will  be  held 
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liable  to  Watson,  and  a  payment  to  him  will  be  a  com- 
plete answer  to  any  demand  by  the  Boston  Mercantile 
Bank.  If  Watson  receives  the  money,  the  Boston  Mer- 
cantile Bank  will  then  be  authorized  to  revoke  the 
credit  in  favor  of  the  Alexandria  State  Bank,  since  a 
payment  would  be  made  only  for  the  purpose  of  for- 
warding the  money  collected  to  Watson.  If  he  chooses 
to  take  it  before  it  has  been  forwarded  in  the  usual 
course,  he  may  do  so,  and  the  banks  are  not  liable  to 
each  other. 


C.    Checks  on  Depository  Bank 
ST0B7  CASE 

Both  William  Hanf  ord  and  Arthur  Nelson  had  bank 
accounts  with  the  Fifth  Street  National.  One  day  a 
stranger,  who  had  bought  a  seven  dollar  suit  case  in 
Nelson's  store,  asked  him  if  he  would  take  in  payment 
a  check  drawn  by  Hanford  on  the  Fifth  Street  Na- 
tional for  $12.40,  which  he  said  he  had  received  from 
Hanford  in  settlement  of  an  account.  Nelson  con- 
sented, on  the  condition  that  the  stranger  wait  until  he 
could  make  sure  of  the  validity  of  the  check.  He  sent 
his  clerk  over  to  the  bank,  with  his  pass  book,  and 
directed  that  the  check  be  deposited  to  his  account. 
When  no  question  was  raised  at  the  bank,  he  delivered 
the  suit  case  and  the  change  to  the  stranger.  It  was 
not  until  after  the  first  of  the  next  month  that  it  was 
discovered  that  several  checks  forged  in  the  name  of 
Hanford  had  been  passed  in  the  town.  Hanford,  of 
course,  refused  to  accept  his  statement  with  these 
checks  charged  against  him;  thereupon,  the  bank 
charged  them  back  against  the  persons  from  whom  they 
had  been  received.    Nelson  objected  having  his  ac- 
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count  charged  with  the  check  for  $12.40,  on  the  ground 
that  his  deposit,  made  with  the  very  bank  upon  whom 
the  cheek  was  drawn,  was  equivalent  to  a  presentment 
for  payment.  The  bank,  admitting  the  rule  that  a  pay- 
ment of  a  forged  check  by  the  drawee  bank  deprives  it 
of  any  recourse  against  the  one  who  receives  the 
money,  still  denied  that  Nelson  w^as  entitled  to  this  de- 
fense or  that  the  check  had  been  paid  to  him.  Nelson 
then  brought  suit  to  recover  from  the  bank  the  amount 
it  refused  to  credit  to  his  account.  Is  he  entitled  to 
recover? 

BTTUKG  C0X7BT  CASE 

Burns  vs.  City  Bank  of  Selnia,  Volume  68  Alabama 
Reports,  Page  138. 

Hudson,  Kennedy  and  Company  was  indebted  to 
Burns  in  the  sum  of  $1,031.  In  payment  of  this  debt, 
it  gave  to  Burns  a  check  upon  the  City  Bank  of 
Selma.  On  the  following  business  day.  Burns  pre- 
sented this  check  to  the  bank  for  deposit,  and  it  was 
placed  to  his  credit.  At  the  same  time,  it  was  charged 
against  Hudson,  Kennedy  and  Company.  On  the  same 
day,  Hudson,  Kennedy  and  Company  failed,  and  the 
bank  discovered  that  the  check  was  an  overdraft.  It 
then  refused  to  recognize  the  claim  of  Burns. 

Burns  claimed  that  the  acceptance  of  the  check  for 
deposit  to  his  credit,  and  the  charge  against  the 
drawer,  was  equivalent  to  pa>Tnent,  and  that,  there- 
fore, the  bank  was  liable  for  this  amount. 

Mr.  Chief  Justice  Brickell  said:  ''The  bank  could 
have  received  the  check  conditionally,  and  have  come 
under  obligation  to  accoxmt  to  the  holder  of  it,  only  in 
the  event  that  on  an  examination  of  the  account  of  the 
drawers,  it  was  found  they  had  funds  to  meet  it ;  or  in 
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the  event  that  they  provided  funds  for  its  payment.  Or 
it  could  have  asked  for  time  to  examine  the  accounts, 
that  it  might  determine  whether  it  would  accept  and 
pay,  or  dishonor  the  check.  It  would  have  been  within 
the  option  of  the  holder  to  have  accepted  or  rejected 
either  of  these  propositions.  But,  when  the  holder  pre- 
sented the  check  with  his  pass  book,  that  the  check 
might  be  entered  as  a  deposit  to  his  credit,  it  was  a  re- 
quest for  the  payment  of  the  check,  and,  as  was  in 
effect  said  in  another  case,  there  can  be  no  distinction 
between  a  request  for  payment  in  monej^,  and  a  request 
for  payment  by  a  transfer  to  the  credit  of  the  holder." 
Judgment  was  given  for  Burns. 

RULING  LAW 
Story  Case  Answer 

When  a  check  drawn  upon  one  bank  is  presented  by 
a  holder  to  that  same  bank,  and  the  bank  uncondi- 
tionally accepts  it  for  deposit,  it  cannot  thereafter  as- 
sert that  the  drawer  of  the  check  has  no  money.  It 
virtually  constitutes  a  payment  to  the  holder,  who  then 
gives  it  back  to  the  bank  on  deposit.  If  the  bank,  in 
such  a  case,  wishes  to  protect  itself,  it  should  notify  all 
depositors  that  such  checks  are  accepted  upon  condi- 
tion that  they  are  genuine,  or  that  the  maker  has 
money  in  the  bank  sufficient  to  cover  it.  If  this  be 
done,  then  the  holder  cannot  complain  if  checks  prove 
worthless.  Practically  every  bank  book  will  be  found 
to  contain  the  statement,  *' Checks  on  this  bank  will  be 
credited  conditionally.  If  not  found  good  at  close  of 
business,  they  will  be  charged  back  to  the  depositor 
and  the  latter  notified." 

If  Nelson's  bank  account  was  subject  to  any  contract 
provision  similar  to  the  above,  the  bank  is  entitled  to 
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charge  his  account  with  the  amount  of  the  check,  pro- 
vided it  has  complied  with  the  condition  and  has 
acted  with  promptness  in  investigating  the  validity  of 
the  check.  But  if  there  was  no  such  provision,  then 
Nelson  is  entitled  to  a  recovery.  The  check  was  in 
effect  paid  to  him,  and  the  money  paid  could  not  be  re- 
covered by  the  bank  in  a  suit,  nor  may  it  be  deducted 
from  Nelson's  account  without  his  consent. 


D .    Certificajte  of  Deposit 

1.    Nature  of  a  Certificate  of  Deposit 

STORY  CASE 

As  treasurer  of  a  newly  organized  country  club, 
Stanley  Ward  deposited  $300  in  the  National  City 
Bank.  As  this  was  in  autumn  season,  and  he  did  not 
anticipate  any  need  for  disbursements  for  some  time, 
he  did  not  open  a  checking  account,  but  took  a  certifi- 
cate of  deposit,  bearing  interest  at  five  per  cent,  and 
payable  in  six  months.  After  the  six  months  had 
elapsed,  he  did  not  present  the  certificate  for  payment. 
The  country  club  had  now  bought  a  small  tract  for  the 
club  grounds,  and  desired  to  make  as  the  first  payment, 
the  $300  which  their  treasurer  held.  "Ward,  therefore, 
drew  a  draft  or  bill  of  exchange  upon  the  National  City 
Bank,  directing  it  to  pay  $300  to  the  seller  of  the  land. 
Payment  of  this  draft  was  refused  by  the  bank,  and 
Ward  was  called  upon  to  make  good  the  payment  upon 
the  contract  for  the  land.  He  paid  the  amount,  and 
then  brought  suit  against  the  bank  for  refusing  to  pay 
out  the  $300  upon  his  order.  The  bank  contended  that 
its  only  liability  was  to  pay  the  money  upon  presenta- 
tion of  the  certificate,  which  Ward  had  neither  pre- 
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sented  himself  nor  assigned  to  the  seller  of  the  land. 
Is  this  a  valid  defense,  or  should  Ward  recover  in  this 
action? 

BULINa  COURT  CASE 

First  National  Bank  vs.  Stapf,  Volume  165  Indiana 
Reports,  Page  162;  Volume  112  American  State  Re- 
ports, Page  214. 

The  Indiana  National  Bank  issued  to  Stapf  the  fol- 
lowing instrument:  ''George  Stapf  has  deposited  in 
this  bank  $600,  payable  to  order  of  self,  in  current 
funds,  on  return  of  this  certificate  properly  indorsed. 
W.  C.  Collins,  Cashier."  Stapf  indorsed  this  to  the 
First  National  Bank.  Unable  to  collect  it  from  the 
Indiana  National  Bank,  the  First  National  Bank 
brought  suit  and  recovered  judgment.  Execution  was 
issued  upon  the  judgment,  but  the  Indiana  National 
Bank  had  no  property  which  could  be  levied  upon  in 
satisfaction  of  the  judgment.  The  First  National 
Bank  then  sued  Stapf  as  indorser,  claiming  that  this 
instrument  was  a  negotiable  instrument. 

Mr.  Justice  Montgomery  said:  *'The  certificate  of 
deposit  above  set  out,  is  in  legal  effect  a  promissory 
note,  and  transferable  by  indorsement  imder  the  stat- 
ute of  this  state.  The  indorsee  of  such  an  instrument, 
having  used  due  diligence  to  collect,  has  a  right  of  ac- 
tion against  his  immediate  or  any  remote  indorser.'* 
The  court  was  of  the  opinion  that  due  diligence  was 
used  by  the  holder  of  the  instrument  in  this  case,  and 
judgment  was,  accordingly,  given  for  the  First  Na- 
tional Bank. 

RUUNG  LAW 
Story  Case  Answer 
Frequently  a  written  statement,  called  a  certificate 
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of  deposit,  is  given  by  the  bank,  acknowledging  receipt 
of  a  certain  amount  deposited.  In  legal  effect,  such  an 
instrument  is  a  promissory  note,  and  if  it  is  payable 
to  order  or  bearer,  it  becomes  negotiable.  In  such 
case,  the  general  rules  governing  other  negotiable  in- 
struments will  apply.  If  it  is  not  made  payable  at  any 
definite  time,  it  is  then  payable  upon  demand ;  that  is, 
it  becomes  payable  whenever  the  holder  demands  pay- 
ment. 

The  certificate  of  deposit  does  not  mean  that  the 
amount  stated  is  held  by  the  bank  as  an  ordinary  de- 
posit, which  can  be  drawn  out  in  the  ordinary  ways. 
Since  there  was  no  agreement  to  honor  checks  or 
drafts,  there  is  no  liability  upon  the  National  City 
Bank  for  its  refusal  to  pay  Ward's  draft.  The  certifi- 
cate is  a  negotiable  obligation  of  the  bank,  which  it  is 
required  to  pay,  only  in  accordance  with  the  laws  of 
negotiable  instruments.  Therefore,  it  is  liable  only 
after  the  maturity  of  the  certificate,  and  upon  a  pre- 
sentation of  the  instrument  to  be  cancelled.  Ward  has 
not  sued  on  the  certificate  as  upon  an  instrument,  but 
upon  a  deposit.  Judgment  should,  therefore,  be  given 
for  the  bank. 


2.    Whether  Demand  Is  Necessary 
STOET  CASE 

Dora  Rathman  deposited  $250  in  the  Lincoln  State 
Bank,  receiving  a  demand  certificate  o:^  deposit  bear- 
ing five  per  cent  interest.  After  her  death,  this  was 
found  among  her  papers,  and  her  administrator, 
Charles  Rathman,  brought  suit  upon  it  against  thel 
Lincoln  State  Bank.  The  bank  was  willing  to  pay  it, 
but  protested  against  paying  the  costs  of  the  suit.  The 
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contention  was  maintained  that  Rathman  was  not  en- 
titled to  sue,  because  there  had  been  no  demand  for 
payment  of  the  certificate,  and  that,  therefore,  the  bank 
was  entitled  to  a  judgment  and  to  be  saved  of  the  costs 
of  suit.  Is  this  correct,  or  should  the  court  enter  a 
judgment  against  the  bank  for  the  amount  of  the  cer- 
tificate and  the  costs  of  suit? 

EUUNG  COURT  CASE 

Elliott  vs.  Capitol  City  Bank,  Volume  128  Iowa  Re- 
ports, Page  276;  Volume  111  American  State  Reports, 
Page  198;  Volume  1  Lawyers'  Reports  Annotated, 
Page  1130. 

Mary  Penrose  deposited  $1,500  in  the  Capitol  City 
Bank.  The  bank  issued  to  her  a  certificate  of  deposit 
in  the  following  words:  "Mary  J.  Penrose  has  de- 
posited in  this  bank,  fifteen  hundred  dollars,  payable  to 
the  order  of  herself  on  the  return  of  this  certificate 
properly  indorsed,  with  four  per  cent  interest  per  an- 
num.— ^A.  W.  Taylor,  President.*'  Mary  Penrose  in- 
dorsed this  instrument  to  Elliott,  who  now  brings  this 
action. 

The  bank  contends  that  it  is  not  liable  upon  the  in- 
strument, because  the  transaction  was  a  mere  loan  to 
the  bank,  and  that  the  Statute  of  Limitations  has  run 
against  the  claim. 

Mr.  Chief  Justice  Sher-^in  said:  "An  ordinary  de- 
posit of  money  in  a  bank  for  which  a  certificate  is  is- 
sued, is  not  a  loan  to  the  bank,  and  the  Statute  of  Lim- 
itations will  not  run  against  a  certificate  of  deposit 
until  the  holder  has  made  a  demand  of  payment.  Nor 
is  the  holder  compelled  to  make  a  demand  of  payment 
within  the  period  of  the  Statute  of  Limitations." 
Judgment  was  given  for  Elliott. 
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RULING  LAW 
Story  Case  Answer 

When  a  certificate  of  deposit  is  issued,  payable  at  a 
day  certain  in  the  future,  it  is  due  upon  that  day.  If 
no  such  day  is  designated,  then  it  is  payable  upon  de- 
mand. No  action  can  be  brought  against  the  bank  un- 
til demand  has  been  made.  Since  the  Statute  of  Lim- 
itations is  directed  against  the  delay  in  bringing  a  suit 
which  might  have  been  brought  earlier,  it  follows  that 
the  Statute  of  Limitations  will  not  begin  to  run  until 
demand  has  been  made.  Furthermore,  there  is  no  duty 
upon  the  holder  to  demand  within  any  definite  time. 
The  certificate  continues  good  for  an  indefinite  period. 
Although  there  is  some  question  as  to  its  exact  effect 
on  this  point,  the  Negotiable  Instruments  Law  has 
probably  made  it  unnecessary  to  make  a  demand,  in 
order  to  charge  a  bank  upon  a  certificate  of  deposit. 
Accordingly,  the  Statute  of  Limitations  begins  to  run 
against  the  instruments  as  soon  as  issued,  where  the 
Negotiable  Instruments  Law  has  changed  the  original 
rule  as  above  stated. 

At  the  Common  Law,  the  Lincoln  State  Bank  was  un- 
doubtedly entitled  to  a  judgment  against  the  plaintiff, 
but  probably  under  the  Negotiable  Instruments  Law, 
it  is  liable,  and  Eathman  would  recover  the  amount  of 
the  certificate  and  costs.  This  result  is  not  in  accord- 
ance with  the  purpose  of  certificates  of  deposit,  and 
may  be  eliminated  by  amendments  of  the  law.  The 
certificate  is  issued  to  remain  out  a  long  time,  and 
neither  should  the  depositor  be  required  to  present  it 
within  ten  years  or  forfeit  all  recovery,  nor  should  the 
bank  be  subject  to  suit  until  after  demand. 
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E.    Overdrafts 
STOEY  CASE 

Elmer  Hillis  was  the  president  of  the  Millvale  State 
Bank,  and  in  active  charge  of  its  operations.  One  of 
the  customers  of  the  bank,  Martin  Baxter,  had  received 
several  loans  from  the  bank,  on  his  notes,  to  assist  him 
in  financing  his  rapidly  growing  grain  business.  In 
anticipation  of  a  great  number  of  small  payments  for 
which  he  had  no  funds  on  hand,  he  applied  to  Hillis  for 
an  additional  loan.  Because  of  indefiniteness  in  the 
amount  wanted,  and  to  avoid  the  necessity  of  paying 
interest  on  the  whole  sum  from  the  start,  as  would  be 
the  case  if  a  note  for  the  whole  amount  had  been  given, 
an  agreement  was  reached  whereby  the  bank  consented 
to  pay  checks  drawn  upon  it  during  the  following  three 
months,  up  to  an  amount  not  to  exceed,  $3,500  balance 
overdrawn  at  any  o^ie  time,  and  Baxter  agreed  to  de- 
posit promptly  all  receipts  of  the  grain  business  and 
to  give  his  note,  at  the  end  of  the  three  months,  secured 
by  mortgages,  for  any  balance  which  would  then  re- 
main owing  to  the  bank  on  account  of  checks  drawn  on 
and  paid  by  the  bank. 

After  about  two  or  three  months  had  passed,  and 
when  Baxter  owed  the  bank  about  $3,000  for  checks 
drawn  without  funds  in  the  bank,  there  was  a  great 
disturbance  in  the  wheat  market.  Baxter  was  forced 
to  make  some  of  his  deliveries  at  a  great  loss,  and  on 
every  side  was  losing  money.  His  expanded  business 
had  already  been  such  a  strain  on  his  resources  that  he 
was  forced  into  bankruptcy,  and  the  bank  realized  only 
$600,  or  twenty  per  cent,  of  the  $3,000  due.  The  stock- 
holders of  the  bank  insisted  that  Hillis  was  to  blame 
for  their  loss,  and  required  the  directors  to  depose  him 
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and  to  sue  him  for  the  amount  the  bank  had  lost.  Hillis 
pleaded  that  the  transaction  was  wholly  regular  and 
within  his  authority  as  head  of  the  banl^,  but  the  di- 
rectors insisted  that  an  overdraft  was  not  a  loan,  but 
an  irregularity  w^liich  an  officer  could  not  properly  al- 
low and  which  he  must  be  responsible  for.  Should  the 
court  give  judgment  for  the  bank,  or  for  the  defend- 
ant Hillis? 

RULING  COUET  CASE 

FranMin  Bank  vs.  Byram,  Volume  39  Maine  Reports, 
Page  489. 

In  this  case  Byram  had  kept  an  account  with  the 
bank.  With  the  permission  of  the  cashier  of  the  bank, 
who  had  no  authority  to  grant  such  permission,  he  had 
overdrawn  his  account  to  a  large  amount.  When  this 
condition  of  affairs  was  discovered  by  the  bank  author- 
ities, this  action  was  brought  to  recover  the  amount. 

Mr.  Justice  Appleton  said:  "If  the  cashier,  without 
authority,  misappropriates  the  funds  of  the  bank,  if 
he  violates  his  trust,  if  he  pays  away  money  wrong- 
fully, and  that  money  can  be  traced  into  the  hands  of 
one  aware  of  his  breach  of  trust,  and  who  participates 
in  his  wrongdoings,  it  is  difficult  to  perceive  why  re- 
dress should  be  denied  the  bank.  In  this  view,  it  is  im- 
material whether  or  not  it  is  paid  out  on  a  check.'* 
Judgment  was  held  that  the  bank  could  recover  the 
amount  of  the  overdraft  from  Byram. 

EUXING  LAW 
Story  Case  Answer 
When  a  bank  permits  a  depositor  to  draw  out  from 
the  bank  an  amount  beyond  that  which  he  has  on  de- 
posit, such  a  transaction  is  kno"WTi  as  an  overdraft.    If 
the  officer  of  the  bank  who  paid  out  the  money  had  au- 
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thority,  the  transaction  really  amounts  to  a  loan,  and 
the  bank  may  sue  to  recover  the  same.  If,  however,  the 
officer  had  no  authority  to  pay  out  such  an  amount,  and 
the  depositor  was  aware  of  the  fact,  it  is  a  wrongful 
act,  a  breach  of  trust,  and  the  depositor  becomes  a  con- 
structive trustee  of  the  money  thus  received. 

It  is  clearly  a  breach  of  authority  for  a  mere  paying 
teller  to  give  out  money  on  a  check  he  knows  is  not  cov- 
ered by  funds  on  deposit.  But  it  becomes  a  mere  mat- 
ter of  form  when  a  loan,  which  might  properly  be  made 
by  a  credit  on  account  of  a  sum  for  which  a  note  is 
given,  is  instead  made  by  the  payment  of  orders  drawn 
from  time  to  time,  for  the  payment  of  which  the  drawer 
has  contracted.  Some  states  have  statutes  making  it  a 
crime  to  draw  a  check  on  a  bank  where  there  are  no 
funds,  but  this  is  intended  to  cover  the  cases  where  the 
drawer  knows  the  check  will  not  be  paid.  But  there 
are  also  statutes  prohibiting  banks  from  allowing  over- 
drafts and  penalizing  officers  who  consent  to  them. 
These  are  the  result  of  a  misconception  as  to  the  na- 
ture of  a  properly  authorized  overdraft,  and  of  a 
prejudice  against  them.  It  is  true  that  in  some  states 
such  statutes  are  persistently  violated  by  banks,  in 
order  to  use  this  convenient  form  of  loan.  Assuming 
that  no  statute  applies  in  the  Story  Case,  there  is  no 
reason  for  holding  Hillis  responsible,  in  the  absence  of 
negligence  on  his  part,  and  the  bank  should  not  recover. 


F;    Lien  of  a  Bank 
STOBY  CASE 

On  July  1,  1915,  the  Hamilton  Equipment  Corpora- 
tion had  a  balance  of  deposit  with  the  Fort  Dearborn 
National  Bank,  amounting  to  $875.    On  that  day  a  note 
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matured,  in  favor  of  the  bank,  for  $400.  The  company 
failed  to  meet  this  obligation.  Another  matured  on 
July  5, 1915,  for  $500.  On  July  3,  the  bank  received  a 
check,  issued  against  the  deposit  by  the  equipment 
company,  for  $450.  It  dishonored  this  check  with  the 
statement,  "not  sufficient  funds,"  intending  to  hold  a 
lien  on  the  entire  balance  for  the  $400  due,  and  for 
$500  falling  due  on  July  5.  Subsequently,  the  Hamil- 
ton Equipment  Company  brought  suit  against  the  bank 
for  failure  to  honor  its  check.    Has  the  bank  a  defense? 

RUUNG  COURT  CASE 

Armstrong  vs.  Chemical  National  Bank,  Volume  41 
Federal  Reports,  United  States,  Page  234. 

The  Fidelity  National  Bank  of  Cincinnati,  was 
pressed  for  money  by  a  run  of  its  depositors.  In  order 
to  meet  the  withdrawals,  it  transmitted  to  the  Chemi- 
cal National  Bank  of  New  York,  securities  consisting 
of  notes,  drafts,  and  bills  of  exchange,  to  the  amount 
of  $1,000,000,  according  to  the  face  value.  This  oc- 
curred on  June  14.  The  Fidelity  National  Bank  had, 
during  the  previous  March,  borrowed  $300,000  from 
the  Chemical  National  Bank,  and  this  sum  was  still 
due.  Unknown  to  the  Chemical  bank,  the  bank  at  Cin- 
cinnati was  embarrassed  on  June  14,  and  was  officially 
declared  insolvent  on  June  21.  Armstrong  was  ap- 
pointed the  receiver.  The  Chemical  bank  now  wishes 
to  retain  sufficient  of  the  securities  received  on  June  14 
to  cover  all  the  Fidelity  bank's  indebtedness  to  it. 
The  Chemical  bank  claimed  a  lien  to  this  effect. 
Thereupon,  Armstrong  brought  this  action  to  compel 
the  surrender  of  the  securities  upon  payment  of 
$313,000  borrowed  on  June  14. 

Mr.   Justice  Wallace   delivered  the   opinion:    **A 


BANKING  295 

banker  has  a  lien  upon  all  funds  and  securities  in  his 
possession,  deposited  in  the  usual  course  of  business 
by  the  customer,  to  facilitate  the  transactions  between 
them.  The  lien  arises  from  an  implied  understanding 
of  the  parties,  but  the  lien  does  not  exist  when  the 
securities  have  been  deposited  for  a  special  purpose, 
or  for  the  payment  of  a  particular  loan.  Where  they 
are  delivered  specifically  to  protect  the  bank  in  a  par- 
ticular transaction,  or  series  of  transactions,  the 
banker  has  no  lien  upon  them  for  any  other  purpose, 
and  cannot  assert  one  for  any  other  indebtedness, 
whether  arising  from  a  general  account  or  otherwise. 
Therefore,  in  this  case,  the  Chemical  bank  had  a  lien 
on  the  securities,  only  for  the  amount  advanced  June 
14,  on  faith  of  these  securities.  The  Chemical  bank 
must,  therefore,  account  to  Armstrong  for  the  balance 
of  the  securities.  The  decree  is  for  Armstrong  to  this 
extent." 

EUUNa  LAW 
Story  Case  Answer 
A  bank  may  have  two  kinds  of  liens ;  one  on  its  own 
stock  for  indebtedness  due  to  it  by  the  owner  of  the 
stock,  and  one  upon  deposits  for  indebtedness  due  by 
the  depositor.  A  bank  has  no  lien  upon  the  stock  of  its 
stockholders  by  Common  Law.  Its  charter  may  stipu- 
late that  a  share  holder  may  not  have  the  right  to  sell 
his  stock  while  indebted  to  the  bank,  and  if  he  sells  it, 
the  buyer  acquires  only  an  interest  to  whatever  may  be 
left  after  discharging  the  stockholder's  indebtedness 
to  the  bank.  A  bank  may  also  create  such  a  lien  upon 
its  stock  by  the  provisions  of  a  by-law,  but  this  will 
not  be  binding  upon  purchasers  of  the  stock  who  are 
ignorant  of  the  existence  of  this  by-law.   If  the  charter 
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or  by-law  gives  a  lien,  or  this  is  done  by  a  statute  in 
the  state,  the  lien  covers  merely  the  stockholder's  in- 
debtedness to  the  bank.  It  does  not  cover  his  indebted- 
ness to  a  third  person  acquired  by  the  bank.  The  lien, 
of  course,  does  not  attach  to  stock  held  in  trust. 

At  Common  Law,  a  bank  has  a  lien,  based  upon  mer- 
cantile custom,  on  all  moneys  and  securities  of  a  de- 
positor for  his  indebtedness  to  the  bank.  Like  all 
other  liens,  however,  a  banker's  lien  does  not  exist  if 
the  transaction  shows  the  intention  of  the  parties  to  be 
inconsistent  therewith.  The  Ruling  Court  Case  shows 
that  if  a  deposit  is  made  for  a  specific  purpose,  it  is 
not  the  intention  of  the  parties  that  the  bank  shall  have 
a  lien  for  the  general  balance  of  the  depositor's  ac- 
count. If  the  deposit  has  not  been  made  for  a  specific 
purpose,  the  bank  may  apply  it  on  an  obligation  falling 
due,  although  there  are  checks  outstanding  against  the 
deposit  in  favor  of  third  persons.  The  bank  has  the 
right  at  any  time  during  the  day,  at  a  note's  maturity, 
to  apply  the  funds  in  its  hands  belonging  to  the  maker, 
to  the  payment  of  the  note.  It  cannot,  however,  hold 
a  lien  on  the  funds  for  amounts  falling  due  in  the  fu- 
ture, although  that  time  be  but  a  few  days  away. 
Therefore,  in  the  Story  Case,  the  bank  had  no  excuse 
for  dishonoring  the  check.  It  could  have  applied  $400 
on  the  note  past  due,  but  it  could  not  retain  the  bal- 
ance, amounting  to  $475,  as  a  lien  for  the  note  falling 
due  on  July  5. 


III.    CHECKS 

A.    Nature  of  a  Check 

STORY  CASE 

Dennis  McCarty  was  the  manager  of  one  of  a  chain 
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of  restaurants  owned  by  the  Condon  Commissary  Com- 
pany. In  accordance  with  his  authority  to  make  small 
purchases  for  the  restaurant,  he  bought  from  Samuel 
Crossley,  a  peddling  truck  farmer,  an  assortment  of 
fresh  vegetables.  He  signed  one  of  the  printed  blanks 
which  Crossley  furnished  for  this  purpose,  reading, 
**The  Condon  Commissary  Company.  Pay  to  the  or- 
der of  Samuel  Crossley,  four  and  65-100  dollars. 
Dennis  McCarty."  Crossley  took  this  home,  and  not 
until  several  weeks  later,  when  he  was  next  downtown, 
did  he  present  it  to  the  office  of  the  Condon  Commis- 
sary Company  and  request  payment.  He  was  then  told 
that  McCarty  had  been  discharged  by  the  company  for 
misappropriating  the  money  of  his  restaurant,  and 
that  orders  drawn  by  him  would  not  be  honored  by 
the  company  without  proof  of  the  delivery  of  the  goods, 
or  other  evidence  that  the  order  represented  a  debt  of 
the  company.  Crossley  had  a  friend  who  did  some 
business  in  the  justice  courts,  and  at  his  advice  a  suit 
was  started  against  McCarty  upon  the  order.  Mc- 
Carty answered  that  he  had  assumed  no  liability  in 
writing  the  order,  but  that  it  was,  on  its  face,  nothing 
more  than  a  direction  to  the  company.  Crossley  main- 
tained that  it  was  a  check,  ordering  money  paid  on  de- 
mand, and  that  the  general  rule  applied,  holding  the 
maker  of  a  check  liable  if  it  was  not  paid.  Is  Crossley 
entitled  to  recover,  or  should  the  justice  dismiss  the 
suit! 

EULING  COURT  CASE 

Industrial  Bank  vs.  Bowes,  Volume  165  Illinois  Re- 
ports, Page  70;  Volume  56  American  State  Reports, 
Page  228. 

Bowes  was  engaged  in  the  construction  of  a  building. 
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The  architect  sent  to  Bowes  his  certificate  that  the  Em- 
pire Building  Company  had  satisfactorily  carried  out 
its  contract  up  to  date  and  was  entitled  to  a  payment 
of  $500.  Bowes,  on  the  back  of  this  certificate,  wrote 
the  following:  Peabody,  Houghteling  &  Company. 
Pay  to  the  order  of  Empire  Building  Company.  John 
E.  Bowes."  The  Empire  Building  Company  then  in- 
dorsed it  to  the  Industrial  Bank.  The  Industrial  Bank, 
on  several  occasions,  presented  it  to  Peabody,  Hough- 
teling &  Company,  and  payment  was  finally  refused. 
No  notice  was  then  given  to  Bowes  that  the  instrument 
was  dishonored  by  Peabody,  Houghteling  &  Company, 
until  suit  was  brought  by  the  Industrial  Bank. 

Bowes  contended  that  the  instrument  was  a  bill  of 
exchange,  and  that  since  he,  as  drawer,  was  not  noti- 
fied of  the  dishonor,  by  Peabody,  Houghteling  &  Com- 
pany, as  drawee,  he  was  discharged.  It  was  contended 
by  the  Industrial  Bank  that  the  instrument  was  a 
check,  and  that  this  failure  to  notify  Bowes  did  not  re- 
lieve him  of  liability  unless  the  failure  caused  him  dam- 
ages. And  it  was  admitted  in  the  case  that  no  damages 
had  been  caused  to  Bowes  by  the  failure  to  notify  him 
of  the  instrument's  dishonor. 

Mr.  Justice  Craig  said:  "On  the  other  hand,  it  has 
all  the  elements  of  a  check,  and  we  think  it  clearly  falls 
within  the  definition  given  in  the  textbooks  of  a  check. 
In  Daniel,  on  negotiable  instruments,  the  author  says : 
*A  check  is  a  draft  or  order  upon  a  bank  or  banking 
house,  purporting  to  be  drawn  upon  a  deposit  of  funds, 
for  the  payment,  at  all  events,  of  a  certain  sum  of 
money  to  a  person  or  his  order,  or  to  bearer,  and  pay- 
able instantly  on  demand. '  Here,  Peabody,  Houghtel- 
ing &  Company  was  not  a  regular  bank,  but  the  firm 
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was  the  banker  of  Bowes,  and  was  so  treated  and  rec- 
ognized, and  so  far  as  the  check  in  question  is  con- 
cerned, the  firm  will  be  regarded  as  a  bank.  The  in- 
strument in  question  was,  then,  a  draft  or  order  upon  a 
banking  house,  directing  it  to  pay  a  certain  sum  of 
money,  and,  therefore,  a  check.'*  Judgment  was  given 
for  the  Industrial  Bank. 

SXTLINa  LAW 

Story  Case  Answer 

A  check  is  an  instrument  in  writing,  by  which  a  bank 
is  directed  to  pay  a  definite  sum  of  money  on  demand, 
to  the  order  of  a  definite  person,  or  to  bearer.  In  gen- 
eral, it  resembles  a  bill  of  exchange.  It  is,  in  fact,  a 
bill  of  exchange,  to  which  the  law  has  attached  certain 
peculiar  attributes  or  qualities.  Particularly,  it  is  to 
be  noted  that  it  must  be  drawn  upon  a  bank  or  banker. 
If  drawn  upon  some  person  or  corporation  other  than 
a  bank  or  banker,  it  then  becomes  an  ordinary  bill  of 
exchange. 

In  the  Story  Case,  the  instrument  sued  upon  is  not 
a  check.  There  was  no  pretense  that  the  Commissary 
Company  was  doing  a  banking  business,  and  unless  the 
drawee  is  a  bank,  a  bill  cannot  be  a  check.  In  this  case, 
it  is  not  even  a  bill  of  exchange,  because  it  would  ap- 
pear from  the  nature  of  the  transaction  that  McCarty 
was  not  drawing  against  his  credit  with  the  drawee, 
but  instead,  that  he  was  giving  to  Crossley  a  mere 
approval  of  his  bill,  or  a  warrant  or  voucher  upon 
which  the  cashier  of  the  company  would  make  a  pay- 
ment. It  is,  therefore,  obvious  that  the  justice  should 
give  judgment  for  McCarty. 
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B.     Essential  Elements  of  a  Check 
STOEY  C4.SE 

The  following  instrnnient  was  offered  to  the  Home 
Deposit  Bank  by  one  of  its  depositors : 

"The  Illinois  Midland  Kailway. 
Allen  S.  Griswold  is  hereby  entitled  to  receive 

$30.00  Thirty  and  00^100 Dollars 

You  are  directed  to  pay  the  above  sum,  to  the 
holder  of  this  voucher  check,  provided  the 
payee  has  endorsed  his  name  below,  as  a  re- 
ceipt in  full  of  the  account  with  this  company 
there  set  out. 

To  The  Illinois  Midland  Railway. 

Commercial  Bank  by  James  S.  Jackson,  Pres. 
Westburn,  111. 

DO  NOT  DETACH  THIS  STATEMENT. 
The  Illinois  Midland  Railway. 

To  Allen  S.  Griswold,  Dr. 
Special  services  rendered  during  May, 

1914, • $30.00 

Received  payment  in  full  of  account." 
The  instrument  had  been  indorsed  on  the  blank  line 
by  Griswold,  and  on  the  back  of  the  upper  part  it  also 
bore  his  indorsement,  as  well  as  several  others.  It  was 
folded  so  that  the  statement  part  was  separate  from 
the  order  part,  and  the  whole  was  about  the  size  of  a 
check. 

It  was  accepted  as  a  deposit  by  the  Home  Deposit 
Bank,  but  payment  was  refused  by  the  Commercial 
Bank,  on  the  ground  that  it  had  been  instructed  that 
the  check  should  not  be  honored,  because  Griswold  had 
lost  it  and  had  already  been  paid  by  the  company.  Suit 
was  brought  against  the  Hlinois  Midland  Railway  by 
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the  Home  Deposit  Bank,  claiming  that,  as  a  purchaser 
for  value  of  a  negotiable  instrument,  it  was  not  af- 
fected by  a  payment  made  without  a  surrender  of  the 
instrument.    Should  the  bank  have  a  judgment? 

BUUNa  COXTRT  CASE 

Mcintosh  vs.  Lytle,  Volume  23  Minnesota  Reports, 
Page  278;  Volume  37  American  State  Reports,  Page 
410. 

Lytle,  the  defendant  in  this  case,  wrote  out  the  fol- 
lowing instrument:  ''Dawson  and  Company,  Bankers: 
Pay  to  the  order  of,  on  sight,  two  hundred  dollars  in 
current  funds. — E.  Lytle.''  This  instrument  was  pre- 
sented to  Dawson  and  Company  by  McLitosh,  the 
holder,  but  Dawson  and  Company  refused  to  pay  it. 
Suit  was  then  brought  against  Lytle  by  Mcintosh. 

Lytle  contended  that  he  was  not  liable  upon  it,  be- 
cause it  was  an  incomplete  check,  having  no  payee  des- 
ignated. 

Mr.  Justice  GilfiUon  said:  "In  this  case  there  is 
neither  a  blank  space  for  the  name  of  the  payee,  indi- 
cating authority  to  insert  the  payee's  name,  nor  is  the 
instnunent  made  payable  to  an  impersonal  payee,  in- 
dicating a  fully  completed  instrument.  It  is  clearly  the 
case  of  an  inadvertent  failure  to  complete  the  instru- 
ment intended  by  the  parties.  The  drawer  undoubtedly 
meant  to  draw  a  check,  but  having  left  out  the  payee's 
name,  without  inserting  in  lieu  thereof,  words  indicat- 
ing the  bearer  as  payee,  it  is  as  fatally  defective  as  it 
would  be  if  the  drawee's  name  were  omitted."  Judg- 
ment was  given  for  Lytle. 

EUUNG  LAW 
Story  Case  Answer 
A  check  must  be  drawn  upon  a  bank  or  banker.    It 
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must  contain  an  unconditional  order  to  pay,  and  must 
be  payable  on  demand.  The  payee  must  be  named 
therein,  or  it  must  be  made  payable  to  bearer.  How- 
ever, it  frequently  happens  that  a  check  may  be  made 
payable  to  the  order  of  "cash"  or  to  the  order  of 
*  *  bills  payable. '  *  In  either  case,  the  instrument  is  pay- 
able to  bearer.  Or  the  space  for  the  payee's  name  may 
be  left  blank,  in  which  case  it  is  payable  to  bearer,  or 
any  holder  has  implied  authority  to  insert  his  own 
name.  A  check  must  be  payable  in  money ;  signed  by 
the  maker,  and  delivered. 

The  instrument,  set  out  in  the  Story  Case,  is  not  a 
check,  nor  even  a  negotiable  instrument,  because  it  is 
not  an  unconditional  order  to  pay.  It  says  to  the  bank, 
pay,  ** provided"  a  certain  thing  is  done.  The  com- 
monly used  voucher  check  is  a  positive  order,  but  bears 
some  such  statement  as  this  on  the  back,  above  the 
place  for  indorsement:  *' Indorsement  by  the  payee  is 
a  receipt  in  full  of  the  account  stated  below."  There 
is  no  objection  to  this,  but  where  the  direction  to  pay  is 
made  conditional,  the  nature  as  a  check  is  destroyed. 
Therefore,  the  loss  of  the  paper  by  Griswold  does  not 
deprive  him  of  title  to  it,  nor  has  the  Home  Deposit 
Bank  acquired  any  title  by  its  purchase.  It  is  not  pro- 
tected, as  a  bona  fide  purchaser,  against  the  prior  pay- 
ment by  the  Illinois  Midland  Eailway.  The  defendant 
should,  therefore,  have  judgment,  and  the  Home  De- 
posit Bank  must  look  to  its  depositor  for  satisfaction. 


C.    Liability  of  a  Drawer  of  a  Check 
STOBY  CASE 

A  suit  was  brought  against  Henry  Perkins  upon  a 
check  which  he  remembered  having  signed  about  a 
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month  before.  He  called  up  his  bank  and  asked  why 
the  check  had  not  been  paid,  and  was  informed  that  it 
had  never  been  presented  for  payment.  He  then  wrote 
to  Ellis  Overman,  the  plaintiff,  telling  him  that  the 
check  would  be  paid  and  asking  the  dismissal  of  the 
suit.  He  received  no  answer,  and  was  compelled  to 
notify  his  lawyer  to  appear  in  the  case  and  try  to  have 
the  court  dismiss  it.  Overman  insisted  that,  in  spite 
of  the  lack  of  presentment,  he  should  have  a  judgment 
against  Perkins  for  the  check,  and  costs  of  suit.  What 
should  the  ruling  of  the  court  be? 

BUUNQ  COUBT  CASE 

Gordon  vs.  Levine,  Volume  194  Massachusetts  Re- 
ports, Page  505 ;  Volume  120  American  State  Reports, 
Page  565. 

Levine  drew  a  check  upon  a  Boston  bank  to  the  order 
of  Gordon,  on  the  thirtieth  day  of  December,  1905. 
The  check  was  drawn  and  delivered  in  Boston  where 
Gordon  resided.  The  thirtieth  was  Saturday.  Gordon 
indorsed  the  check  away  to  other  parties  residing  in 
Boston.  The  check  was  later  reindorsed  to  him.  On 
the  fifth  of  January,  the  bank  upon  which  the  check 
was  drawn,  failed,  and  the  money  Levine  had  on  de- 
posit there  was  wholly  lost.  Gordon  now  sues  Levine, 
the  drawer,  upon  this  check. 

Levine  contends  that,  since  Gordon  waited  an  unrea- 
sonable length  of  time  in  presenting  the  check,  the  loss 
here  must  fall  upon  him.  Had  the  check  been  pre- 
sented on  Monday  after  it  was  drawn,  it  would  have 
been  paid. 

Mr.  Justice  Morton  said:  **The  general  rule  is,  as 
was  stated  by  the  judge  and  as  is  provided  in  the  Nego- 
tiable Instruments  Act,  that  a  check  must  be  presented 
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for  payment  within  a  reasonable  time  after  it  is  issued. 
If  it  is  not  so  presented,  and  the  drawer  sustains  a  loss 
by  reason  of  the  failure  of  the  drawee,  he  will  be  dis- 
charged from  liability  to  the  extent  of  such  loss,  con- 
tinuing liable  otherwise." 

**What  is  a  reasonable  length  of  time,  however,  still 
remains  for  consideration.  One  of  the  rules  which  has 
been  established  is,  that  where  the  drawer,  drawee,  and 
the  payee  are  all  in  the  same  city  or  town,  a  check,  to 
be  presented  within  a  reasonable  time,  should  be  pre- 
sented at  some  time  before  the  close  of  banking  hours 
on  the  day  after  it  is  issued,  and  that  its  circulation 
from  hand  to  hand  will  not  extend  the  time  of  present- 
ment to  the  detriment  of  the  drawer."  Judgment  was 
given  for  Levine. 

EUUNG  LAW 

Story  Case  Answer 
The  drawer  of  a  check  signifies  by  the  act  of  drawing 
that  he  has  money  on  deposit  in  the  bank  upon  which 
he  draws.  The  holder  must  present  the  check  to  the 
bank  within  a  reasonable  time  for  payment.  If  the 
check  is  not  presented  for  payment  within  a  reasonable 
time,  and  the  bank  fails  in  the  meantime,  the  loss  will 
and  should  fall  on  the  holder,  because  it  is  due  to  his 
unreasonable  delay  in  presenting.  With  ordinary  de- 
mand bills,  an  unreasonable  delay  entirely  discharges 
the  drawer,  but  with  checks,  a  delay,  however  unrea- 
sonable, wiU  not  affect  the  drawer's  liability,  if  the 
delay  causes  no  damage  or  loss  to  him.  What  consti- 
tutes a  reasonable  time  will  depend  largely  on  circum- 
stances. If  all  parties  reside  in  the  same  city  or  town, 
the  holder  should  present  the  check  to  the  bank  at 
some  time  during  the  day  following  its  issuance.    If 
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tae  parties  reside  in  different  places,  the  holder  should 
,'itart  the  check  back  the  day  following  its  receipt,  and 
it  should  then  be  presented  to  the  bank  there  on  the 
next  day  after  its  arrival. 

Failure  to  present  would  not  discharge  Perkins  upon 
the  check,  since  the  bank  has  not  failed  nor  has  he  in 
any  way  lost  anything  on  account  of  the  delay.  But  his 
liability  is  that  of  a  secondary  party,  not  a  primary 
party,  and  he  can  not  be  sued  until  the  presentment 
has  been  made  and  the  payment  refused.  When  the 
conditions  under  which  he  agreed  to  pay  are  per- 
formed, he  will  be  in  default  if  he  does  not  pay.  But 
until  the  demand  at  the  bank,  he  is  not  liable  and  the 
suit  should  be  dismissed. 


D.     Liability  of  an  Endorser  of  a  Check 
STOBY  CASE 

Edward  Jamison  made  a  deposit  of  several  checks 
with  his  bank,  the  Maple  Avenue  Bank,  and  the  amount 
was  credited  to  his  account.  On  the  next  day,  he  was 
notified  that  one  of  the  checks  had  been  refused  by  the 
drawee  bank,  and  that  he  would  be  held  liable  as  in- 
dorser.  The  Maple  Avenue  Bank  did  not  charge  it 
against  his  account,  but  demanded  an  additional  pay- 
ment of  the  amount.  Jamison  denied  that  he  was  re- 
sponsible in  any  way,  and  refused  to  make  the  pay- 
ment or  to  allow  his  account  to  be  charged.  The  bank 
brought  suit,  on  the  indorsement  by  Jamison;  he  re- 
plied that  it  should  be  required  first  to  proceed  against 
the  drawer  of  the  check.  It  appeared  that,  in  fact,  the 
drawer  was  wholly  solvent,  but  that  his  account  had 
been  drawn  out  on  the  particular  day  when  this  check 
had  been  presented.    Jamison  said,  very  reasonably, 
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that  to  allow  this  recovery  would  be  only  a  waste  of 
time,  since  he  would  then  be  obliged  to  seek  recourse 
of  the  drawer,  whereas  the  Maple  Avenue  Bank  might 
as  well  apply  in  the  first  instance  to  the  drawer.  Is 
this  a  sufficient  defense? 

EULING  COUET  CASE 

Start  vs.  Tupper,  Volume  87  Vermont  Reports,  Page 
19;  Volume  130  American  State  Reports,  Page  1015. 

Tupper  was  holder  of  a  check,  dated  August  20,  and 
payable  to  his  order.  The  check  was  drawn  upon  a 
bank  in  a  distant  town.  On  the  twenty-second  of  Au- 
gust, Tupper  indorsed  the  check  to  Start.  Start  held 
it  for  six  days  before  sending  it  forward  for  collec- 
tion. It  was  presented  and  protested  for  want  of  funds 
on  September  4.  August  twenty-fourth  was  the  last 
day  on  which  payment  would  or  could  have  been  made 
by  the  bank.  Start  then  notified  Tupper,  and  brought 
this  action  against  the  latter,  as  indorsee. 

Tupper  contended  that  his  liability  as  indorser  de- 
pended upon  Start's  using  due  diligence  in  presenting 
this  check  for  payment.  He  contended  further  that 
due  diligence  was  not  exercised,  because  of  the  unrea- 
sonable delay. 

Mr.  Justice  Munson  said:  ''The  agreed  statement 
shows  a  failure  to  forward  in  due  course,  and  this  is 
decisive  of  the  case  presented.  The  consideration  on 
which  the  holder  of  a  check,  drawn  without  funds,  is 
permitted  to  excuse  his  right  as  against  the  drawer,  is 
not  applicable  to  an  indorser.  The  drawer  is  the  one 
ultimately  liable,  and  prompt  presentment  and  notice 
of  non-payment  may  enable  the  indorser  to  secure  him- 
self by  taking  prompt  action  against  the  drawer.  The 
indorser 's  liability  is  impliedly  conditioned  on  this  be- 
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ing  done,  and  a  failure  therein  will  discharge  him,  even 
though  presentment  in  due  course  would  have  been  un- 
availing/'   Judgment  was  given  for  Tupper. 

EULING  LAW 
Story  Case  Answer 

The  indorser  of  a  check  incurs  substantially  the 
same  liability  as  an  indorser  of  an  ordinary  bill  of  ex- 
change. He  impliedly  warrants  that  the  instrument  is 
genuine,  that  the  parties  to  it  are  competent,  and  that 
he  has  title  to  it.  In  addition  to  this,  he  promises  his 
indorsee  and  every  subsequent  indorser  that  he  will 
pay  it,  if,  upon  presentment  and  notice,  the  maker  does 
not.  A  holder  of  an  instrument  must  present  it  within 
a  reasonable  time,  or  he  loses  his  recourse  against  his 
indorsee,  whether  or  not  any  damage  results  to  him 
because  of  the  delay. 

There  has  been,  in  fact,  a  dishonor  of  the  check,  in 
the  Story  Case,  so  that  Jamison  has  become  liable. 
His  argument  would,  as  a  practical  matter,  govern  in 
the  ordinary  case  and  the  bank  would  be  willing  to  take 
the  shortest  road.  But  if  it  choose  not  to  do  so,  Jamison 
can  not  resist.  Since  there  was  prompt  presentment 
and  dishonor,  the  indorser  is  liable.  Judgment  should 
be  given  for  the  Maple  Avenue  Bank. 


E.    Liability  of  the  Bank 

1.    Liability  to  the  Holder 

STORY  CASE 

The  Bentham  Printing  Company  sent  out  Harry 
Murray  to  collect  bills  from  its  customers.  From  Al 
Cohn  he  took  a  check  payable  to  the  Bentham  Printing 
Company  for  $75  drawn  on  the  LaSalle  Bank.   Instead 
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of  turning  in  the  check,  Mnrray  forged  the  signature 
of  the  cashier  of  the  Bentham  Printing  Company  and 
cashed  the  check  at  the  LaSalle  Bank.  After  his  dis- 
appearance and  the  discovery  of  the  forgery,  the  Ben- 
tham Printing  Company,  not  desiring  to  cause  its  cus- 
tomer to .  pay  twice,  sued  the  LaSalle  Bank  on  the 
check,  on  the  theory  that  the  forged  indorsement  had 
been  insufficient  to  pass  away  its  title,  as  payee,  and 
that  the  payment  to  Murray  was  not  a  payment  of  the 
check.  The  bank  admitted  this,  but  urged  further  that 
the  check  imposed  no  liability  upon  the  bank  in  the  first 
place,  so  that  even  if  it  had  never  been  validly  paid,  the 
payee  had  no  action  against  the  bank.  For  whom 
should  judgment  be  given? 

EULING  COURT  CASE 

Carr  vs.  National  Security  Bank,  Volume  107  Massa- 
chusetts Reports,  Page  45 ;  Volume  9  American  State 
Reports,  Page  6. 

Lincoln  and  Company  drew  a  check  upon  the 
National  Security  Bank  for  $600,  to  the  order  of 
Carr,  the  plaintiff  in  this  action.  Carr  presented  the 
check  to  the  bank,  and  the  bank  refused  to  pay  the 
same,  though  it  had  on  deposit  to  the  credit  of  Lincoln 
and  Company  an  amount  sufficient  to  pay  the  check. 
Because  of  this  refusal,  Carr  brings  this  action  for 
damages. 

The  bank  contended  that  it  was  under  no  obligation 
to  pay  to  a  holder;  that  it  owed  an  obligation  to  the 
depositor  alone. 

Mr.  Justice  Gray  said:  "The  relation  between  the 
defendant  and  the  drawer,  was  simply  the  ordinary 
one  of  bankers  and  customer,  which  is  a  relation  of 
debtor  and  creditor,  not  of  agent  and  principal,  or 
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trustee  and  cestui  ques  trust.  The  bankers  agree  with 
their  customer  to  receive  his  deposits ;  to  account  with 
him  for  them;  to  repay  them  on  demand,  and  to  honor 
his  checks  to  the  amount  for  which  they  are  account- 
able to  him  when  the  checks  are  presented ;  and  for  any 
breach  of  that  agreement,  they  are  liable  to  an  action 
by  him.  But  the  money  deposited  becomes  the  absolute 
property  of  the  bankers,  impressed  with  no  trust,  and 
which  they  may  dispose  of  at  their  pleasure,  subject 
only  to  their  personal  obligation  to  the  depositor  to 
pay  an  equivalent  sum  upon  his  demand  or  order. 
They  make  no  agreement  with  the  holder  of  his 
checks."  Judgment  was  given  for  the  National  Se- 
curity Bank. 

BXTUNG  LAW 
Story  Case  Answer 

When  money  is  deposited  in  a  bank,  unless  a  con- 
trary relation  is  agreed  upon,  the  relation  of  debtor 
and  creditor  between  the  bank  and  depositor  results. 
The  bank,  by  accepting  the  deposit,  promises  the  depos- 
itor that  he  will  pay  out  this  sum  of  money  upon  order. 
But  the  bank  does  not  promise  the  holder  of  checks 
drawn  by  the  depositor  that  it  will  pay  them.  Conse- 
quently, if  the  bank  refuses  to  pay  a  check  presented 
by  a  holder,  the  bank  is  not  liable  to  damages  at  the 
suit  of  the  holder.  The  bank  does  not  become  bound, 
to  the  holder  until  it  accepts  or  promises  to  pay  the 
check.  Nor  is  it  the  effect  of  a  check  to  assign  to  the 
payee  the  right  of  action  which  the  depositor  would 
have  had  against  the  bank.  It  does  not  purport  to  be 
an  assignment,  nor  was  it  so  intended  by  the  parties. 

In  the  Story  Case,  the  Bentham  Printing  Company 
cannot  recover  on  the  check,  although  it  might  perhaps 
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sue  the  bank  in  a  tort  action  for  the  conversion  of  an 
instrument  which  was  the  property  of  the  printing 
company.  It  has  no  recourse  upon  Cohn,  since  Murray 
was  authorized  to  receive  the  check  from  him.  In  the 
present  action,  judgment  should  be  given  for  the  bank. 


2.    Liability  to  Maker 
STOBY  CASE 

Nathan  Sangerberg  was  eager  to  take  advantage  of 
a  special  offer  which  had  been  advertised  to  the  gen- 
eral public.  The  offer  stated  that  orders  for  the  goods 
described  must  be  received  by  November  27,  accompa- 
nied by  certified  checks,  or  by  bank  drafts,  or  must  be 
sent  in  early  enough  to  have  the  checks  certified  before 
the  close  of  business  on  November  27.  Sangerberg 
was  able  to  mail  in  his  order  only  on  November  26,  and 
he  enclosed  his  check  upon  the  Union  Bank.  The  check 
was  presented  to  the  Union  Bank  on  November  27,  but 
they  refused  to  pay  or  certify  to  it,  on  account  of  a 
garnishment  notice  with  which  they  had  been  served. 
Sangerberg  was  notified  that  his  order  could  not  be 
accepted  because  the  check  had  been  dishonored,  and  it 
was,  of  course,  too  late  to  alter  the  matter,  since  the 
special  offer  had  expired.  He  investigated  the  rea- 
son for  the  bank's  failure  to  pay  his  check,  and  discov- 
ered the  existence  of  the  garnishment ;  he  was  able  to 
prove  to  the  bank  officials  that  it  was  not  directed 
against  him  at  all,  but  against  a  Natalie  Sangerberg 
who  had  a  savings  account  with  the  same  bank.  Since 
the  refusal  to  pay  his  check  was  without  legal  justifica- 
tion, he  demanded  that  the  bank  compensate  him  for 
the  loss  of  the  special  offer.  At  its  refusal  to  recog- 
nize his  claim,  suit  was  brought.    Should  he  recover? 
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BTTUNG  COXTRT  CASE 

Svendsen  vs.  State  Bank,  Volume  64  Minnesota  Re- 
ports, Page  40;  Volume  58  American  State  Reports, 
Page  522. 

Svendsen  was  a  customer  of  the  State  Bank,  keep- 
ing a  deposit  as  a  checking  account.  He  had  drawn  on 
the  bank  a  check  for  forty-two  dollars,  in  favor  of  one 
firm,  and  another  for  fiity-four  dollars  in  favor  of  an- 
other firm.  When  these  two  checks  were  presented, 
the  bank  refused  to  pay  them,  because  it  mistakenly 
thought  that  Svendsen  had  insufficient  money  on  de- 
posit to  cover  the  two  checks.  Thereupon,  Svendsen 
brought  this  action  for  damages. 

It  was  contended  by  the  bank  that  his  recovery  was 
on  contracts,  and  that  his  damages  would  then  only  be 
nominal,  since  no  special  damages  were  shown. 

Mr.  Justice  Canty  said:  **It  is  held  by  the  authori- 
ties that  in  such  a  case,  the  plaintiff's  recovery  is  not 
limited  to  nominal  damages,  but  he  is  entitled  to  re- 
cover general  compensatory  damages.  We  are  of  the 
opinion  that  the  recovery  of  more  than  nominal  dam- 
ages can,  on  sound  principle,  be  sustained,  on  the 
ground  that  it  slanders  a  trader  in  his  business,  where 
the  drawer  of  a  check  is  a  merchant  or  trader  (as  in 
this  case).  To  refuse  to  honor  his  checks  is  a  most 
effectual  way  of  slandering  him  in  his  trade,  and  it  is 
well  settled  that  to  impute  insolvency  to  a  trader  or 
merchant,  is  actionable  per  se,  and  general  damages 
may  be  recovered  for  such  a  slander."  Judgment  was 
given  for  Svendsen. 

RULING  LAW 
Story  Case  Answer 
When  a  bank  accepts  a  deposit  in  a  checking  account. 
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it,  by  the  act  of  acceptance,  promises,  among  other 
things,  to  pay  out  the  money  to  the  order  of  the  de- 
positor. We  have  seen  that  this  gives  no  right  to  the 
holder  of  the  check.  But  it  does  give  right  to  the  de- 
positor. If  the  bank  refuses  to  pay  out  the  money  as 
ordered  by  the  depositor,  that  constitutes  a  breach  of 
contract.  For  this  breach  of  contract,  damages,  of 
course,  may  be  recovered  by  the  depositor.  If  the  de- 
positor is  a  merchant  or  trader,  such  an  act  on  the  part 
of  the  bank  is  regarded  by  law  as  slander  upon  the 
depositor,  for  which  damages  are  recoverable  without 
proof  of  special  damages,  as  is  necessary  if  the  action 
is  brought  upon  breach  of  the  contract. 

The  bank  is  without  question,  in  the  Story  Case,  lia- 
ble to  Sangerberg  for  its  breach  of  its  contract  to  pay 
checks  drawn  against  his  account.  The  only  question 
is  one  of  damages.  Since  the  contemplated  advantage 
sought  by  opening  the  account  was  to  be  able  to  secure 
money  upon  short  notice,  when  needed  for  business, 
the  bank  should  be  held  for  the  ordinary  results  of 
finding  that  privilege  suddenly  cut  off  without  notice. 
It  is  a  natural  result  of  the  dishonor  of  his  checks,  that 
Sangerberg  should  have  suffered  some  inconvenience 
and  loss  in  his  business.  He  should  recover  general 
compensation  for  this  loss,  but  cannot  prove  the  spe- 
cial amount  which  he  might  have  made  if  the  offer  had 
been  accepted,  since  the  bank  is  not  charged  with  know- 
ing just  how  important  a  transaction  was  represented 
by  the  check  which  they  dishonored.  A  general  esti- 
mate of  the  damage  to  the  ordinary  business  man,  not 
a  computation  of  the  value  of  the  special  offer,  should 
be  recovered. 
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3.    Payment  by  Bank  Under  Mistake  as  to  SufEciency  of 

Maker's  Funds 

8T0BY  CASE 

With  a  check  drawn  by  Jonathan  Latimer,  for 
$92,  Arthur  Underwood  went  to  the  drawee  bank,  the 
Central  Trust,  and  received  the  cash  on  it.  The  next 
day  he  received  a  notice  from  the  Central  Trust  to  the 
effect  that  the  payment  had  been  made  under  mistake, 
that  Latimer  had  not,  in  fact,  funds  on  hand  at  the 
time,  and  that  he.  Underwood,  would  be  expected  to 
return  the  money.  He  disregarded  this  notice,  and 
suit  was  brought  by  the  bank.    Is  Underwood  liable? 

BUUNG  COnST  CASE 

First  National  Bank  vs.  Devenish,  Volume  15  Colo- 
rado Reports,  Page  229;  Volume  22  American  State 
Reports,  Page  394. 

The  First  National  Bank  of  Denver  became  the 
holder  of  checks,  amounting  to  $400,  drawn  by  one 
Caldwell  upon  Devenish,  a  private  banker.  The  First 
National  Bank  sent  these  checks  to  Devenish,  who  lived 
in  a  distant  town.  Tin  Cup,  for  collection.  Devenish 
received  the  checks  and  forwarded  to  the  First  Na- 
tional Bank,  a  draft  upon  the  German  National  Bank 
of  Denver.  Devenish  then  discovered  that  Caldwell's 
account  had  been  closed  at  his  bank.  He  immediately 
stopped  payment  upon  the  draft  drawn  upon  the  Ger- 
man National  Bank  in  favor  of  the  First  National 
Bank.  The  First  National  Bank  now  brings  this  action 
to  recover  the  amount  from  Devenish. 

Devenish  contended  that  he  was  not  liable,  because 
the  draft  was  sent  to  the  First  National  Bank  under 
the  mistaken  belief  that  Caldwell  had  money  on  deposit 
in  his  bank. 
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Mr.  Eeed,  Chief  Justice,  said:  *' Banks  are  required, 
and  for  their  own  safety  are  compelled  to  know  at  all 
times  the  balance  to  the  credit  of  each  individual  cus- 
tomer, and  they  accept  and  pay  checks  at  their  own 
risk  and  peril.  If,  from  negligence  or  inattention  to 
their  own  affairs,  banks  improvidently  pay  when  the 
account  of  the  customer  is  not  in  condition  to  warrant 
it,  and  if,  by  mistake,  a  check  is  paid  when  the  drawer 
has  no  funds,  the  bank  must  look  to  the  customer  for 
rectification,  not  to  the  party  to  whom  the  check  was 
paid. ' '  Judgment  was  given  the  First  National  Bank, 
for  the  amount  of  the  draft. 

EUUNG  LAW 
Story  Case  Answer 
When  a  bank  pays  a  check,  drawn  by  a  customer 
upon  it,  under  the  mistaken  belief  that  the  customer 
has  sufficient  funds  on  deposit  to  cover,  or  that  he  is 
solvent  and  will  make  good  the  overdraft,  the  bank 
has  no  remedy  against  the  person  to  whom  the  money 
was  paid.  The  bank  is  supposed,  for  its  own  safety,  to 
know  the  true  state  of  each  customer's  account  when  it 
cashes  a  check  for  him.  If  the  bank  does  pay  a  check 
under  such  circumstances,  its  remedy  is  to  proceed 
against  the  depositor,  and  not  against  the  person  to 
whom  payment  was  made.  In  New  York  and  Massa- 
chusetts, in  such  a  case,  the  bank  may  recover  money 
paid  out  under  such  circumstances,  provided  the  per- 
son, to  whom  it  was  paid,  has  not  changed  his  position. 
According  to  the  general  rule,  the  Central  Trust  can- 
not recover  from  Underwood,  and  he  is  entitled  to  keep 
the  money.  Judgment  should  be  given  for  the  de- 
fendant. 
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4.    Effect  of  Certification  of  a  Check 

STOEY  CASE 

In  order  to  comply  with  the  conditions  printed  on 
his  tax  notice,  John  Fitzpatrick  took  the  check  with 
which  he  intended  to  pay  his  taxes,  to  his  bank,  and  had 
it  certified.  It  was  of  course,  according  to  the  general 
banking  practice,  at  once  charged  against  his  account. 
The  check  was  accepted  by  the  county  collector,  but 
the  next  day,  the  doors  of  Fitzpatrick 's  bank  bore  a 
notice  that  the  bank  was  in  the  hands  of  a  receiver  and 
would  not  open.  It  was  entirely  insolvent,  and  the 
county  collector  was  unable  to  realize  anything  on  the 
certified  check.  He  demanded  payment  from  Fitzpat- 
rick, but  he  had  also  lost  by  the  bank  failure  and  was 
unable  to  pay.  Suit  was  brought  by  the  collector,  not 
for  the  taxes,  as  such,  but  upon  the  check.  Fitzpatrick 
maintained  that  he  had  been  wholly  discharged  on  the 
check  by  the  certification.  Is  this  true,  or  is  the  county 
collector  still  entitled  to  recover? 

SnUNG  OOTTBT  CASE 

The  First  National  Bank  of  Jersey  City  vs.  Leach, 
Volume  52  New  York  Reports,  Page  350;  Volume  52 
American  State  Reports,  Page  708. 

Leach  drew  a  check  upon  the  Ocean  Bank,  of  which 
he  was  a  depositor,  to  his  own  order.  This  check  he 
indorsed  to  the  plaintiff  bank  herein.  The  bank  sent 
the  check  for  and  received  certification  from  the  Ocean 
Bank.  On  the  same  day,  the  check  was  presented  for 
payment,  but  payment  was  refused,  because  the  bank 
had  become  insolvent  in  the  meantime.  The  bank  then 
proceeded  to  sue  Leach. 

Leach  contended  that  the  certification  of  this  check 
amounted  to  an  assignment  of  so  much  of  his  funds  by 
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the  bank,  which  relieved  him  of  any  further  liability 
upon  the  check. 

Mr.  Justice  Peckham  said:  **The  theory  of  the  law 
is,  that  where  a  check  is  certified  to  be  good  by  a  bank, 
the  amount  thereof  is  then  charged  to  the  account  of 
the  drawer  in  the  bank  certificate  account.  It  follows 
that,  after  a  check  is  certified,  the  drawer  of  the  check 
cannot  draw  the  funds  then  in  the  bank  necessary  to 
meet  the  certified  check.  That  money  is  no  longer  his. ' ' 
Judgment  was  given  for  Leach. 

EUUNG  LAW 
Story  Case  Answer 

Certification  of  a  check  is  the  acknowledgment  upon 
the  part  of  a  bank  that  the  drawer  thereof  has  funds 
sufficient  to  cover  it.  By  this  act  of  certification,  the 
bank  promises  that  it  will  not  permit  this  money  to  be 
drawn  from  the  bank,  but  that  it  will  be  kept  for  the 
purpose  of  paying  that  check  when  it  is  returned.  In 
other  words,  the  transaction  amounts  to  an  assign- 
ment of  funds  sufficient  to  cover  the  check.  This  fund 
no  longer  belongs  to  the  depositor,  and  he  is  relieved 
from  all  future  liability  in  respect  to  that  check. 

But,  this  rule  applies  only  where  the  certification 
was  given  at  the  request  of  the  payee  of  the  check,  or 
some  subsequent  holder  of  it.  Since  the  check  is  pre- 
sented at  the  bank  by  one  who  is  entitled  to  payment, 
and  since  a  check  is  intended  to  circulate  no  longer 
than  is  necessary,  the  depositor  should  not  be  expected 
to  take  any  risks  because  the  holder  chooses  not  to 
take  the  money.  But  where  the  drawer  himself  has  a 
check  certified,  he  has  himself  secured  it  as  an  aid  to 
circulating  the  check.  The  person  taking  it  has  not 
elected  to  rely  on  the  bank,  and  so  is  not  deprived  of 
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the  ordinary  remedy  against  the  drawer.    The  col- 
lector should  recover  in  the  Story  Case. 


V.    CLEARING  HOUSE  SYSTEM 

A.    Adjustment  of  Daily  Balance 

STOBY  CASE 

The  Grain  Exchange  Bank  and  the  Garfield  Park 
Bank  were  both  members  of  the  Chicago  Clearing 
House.  Every  day,  each  bank  sent  to  the  clearing 
house  all  the  checks  or  drafts  upon  other  member  banks 
which  it  had  received,  and  during  the  morning  each 
bank  would  receive  all  the  items  against  it  which  had 
been  turned  in.  It  would  then  be  charged  or  credited 
^  with  the  balance,  according  as  it  was  on  the  side  of 
total  checks  against  the  bank,  or  of  items  deposited. 
There  was  a  rule  of  the  clearing  house  that  any  check 
not  acceptable  among  those  returned  and  charged 
against  a  member  bank,  must  be  returned  to  the  bank 
which  indorsed  it  to  the  clearing  house,  before  three 
o  'clock  of  the  same  day.  One  day,  the  Grain  Exchange 
Bank  found  in  the  bundle  of  checks  received  by  it  at 
the  clearing  house,  one  drawn  by  a  customer  whose  ac- 
count had  been  closed  out  months  before.  The  check 
had  been  cashed  and  turned  in  to  the  clearing  house  by 
the  Garfield  Park  Bank,  and  it  was  returned  to  that 
bank  at  one  o'clock  with  a  demand  for  payment.  The 
Garfield  Park  Bank  denied  that  it  was  liable  on  a 
check  which  had  once  been  paid,  and  this  suit  was 
brought.  The  Grain  Exchange  Bank  contended,  first, 
that  such  a  payment  as  the  daily  clearings  was  not  a 
bar  to  recovery  if  there  had  been  a  mistake,  and,  sec- 
ond, that  this  check  had  never  been  paid,  since  on  that 
day  there  had  been  a  credit  balance  at  the  clearing 
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house  in  favor  of  the  Grain   Exchange   Bank.     For 
which  bank  should  the  judgment  be  given? 

EULING  COUET  CASE 

Merchants'  National  Bank  vs.  National  Eagle  Bank, 
Volume  101  Massachusetts  Reports,  Page  281 ;  Volume 
100  American  Decisions,  Page  120. 

A  customer  of  the  Merchants'  National  Bank  drew 
a  check  upon  it,  and  at  the  time  the  customer  had  in- 
sufficient funds  on  deposit  to  cover  the  amount  of  the 
check.  It  was  taken  by  the  National  Eagle  Bank,  and 
sent  by  it  through  the  clearing  house,  and  paid  by  the 
Merchants'  National  Bank  under  the  mistaken  belief 
that  the  customer  had  money  on  deposit. 

Both  banks  were  members  of  the  Boston  Clearing 
House,  a  voluntary  association  of  banks.  An  early 
hour  in  each  day  was  fixed  for  making  the  exchange  of 
checks  and  drafts,  and  a  later  time  in  the  day  for  re- 
ceipt and  payment  of  balances  due  from  the  debtor 
banks.  These  settlements  were  made,  not  from  an  ex- 
amination in  detail  of  the  voucher  presented,  but  from 
memoranda  and  tickets  accompanying  them.  Any  mis- 
take resulting  from  a  settlement  was  settled  directly 
between  the  banks  concerned.  It  was  provided  that 
*' whenever  checks  are  sent  through  the  clearing  house 
which  are  not  good,  they  shall  be  returned  by  the  bank 
receiving  the  same  to  the  banks  from  which  they  were 
received,  as  soon  as  it  shall  be  found  that  said  checks 
are  not  good,  and  in  no  case  shall  they  be  retained  after 
one  o'clock." 

In  this  case,  the  Merchants'  National  Bank  did  not 
discover  the  worthlessness  of  the  check  in  question 
until  after  one  o'clock.  It  was  then  returned  immedi- 
ately to  the  Eagle  Bank.     The  Eagle  Bank  refusing 
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to  make  it  good,  this  suit  was  brought  by  the  Mer- 
chants' Bank  to  recover  the  amount,  as  money  paid 
under  a  mistake  of  fact. 

It  was  contended  by  the  Eagle  Bank  that,  by  the 
clearing  house  rules,  since  this  check  was  not  returned 
by  one  o  'clock,  it  was  too  late. 

Mr.  Justice  Colt  said:  *'It  is  plain,  in  the  case  here 
presented,  that  if  the  plaintiff  had  paid  this  check  at 
its  own  counter,  under  a  mistake  of  fact,  it  could  have 
maintained  this  action  to  recover  it.  Is  there  any- 
thing in  the  manner  in  which  the  payment  was  in  fact 
made,  or  in  the  relation  of  the  parties  to  each  other  as 
members  of  the  clearing  house  association,  which 
prejudicially  affects  this  right?" 

Under  the  arrangement  made  by  the  clearing  house, 
adverted  to  in  the  facts  above,  *'the  payment  required 
of  the  clearing  house  to  a  creditor  bank  upon  a  check 
presented,  must  be  regarded  as  only  provisional  until 
the  hour  of  one  o'clock,  to  become  complete  only  in  case 
the  check  is  not  returned  at  that  time.  And  if,  by  any 
mistake  of  fact,  the  return  of  the  check  is  not  so  made, 
then,  as  between  the  two  banks,  it  is  to  be  treated  as  a 
payment  made  under  a  mistake  of  fact  precisely  to  the 
same  extent,  and  with  the  same  right  to  reclaim,  which 
would  have  existed  if  the  payment  had  been  made  by 
the  simple  act  of  passing  the  money  across  the  coxmter 
directly  to  the  payee  on  the  presentation  of  the  check." 
Judgment  was  given  for  the  Merchants'  National 
Bank. 

EUMNG  LAW 
Story  Case  Answer 
A  clearing  house  is  a  voluntary  association  of  banks 
in  a  given  city,  the  purpose  of  which  is  to  effect  ex- 
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change  and  settlement  of  all  obligations  between  the 
banks.  At  some  hour  on  each  day,  at  some  place,  rep- 
resentatives of  all  the  associated  members  meet.  Each 
representative  turns  in  all  demands  which  it  has 
against  the  other  banks,  and  is  given  credit  therefor. 
Each  bank  is  likewise  charged  with  all  demands  against 
it.  If  there  is  more  owing  to  it  than  it  owes,  it  is  called 
a  creditor  bank,  and  is  paid  the  amount  in  excess  of  the 
demands  against  it.  In  case  the  demands  against  it 
are  greater  than  its  demands  against  other  banks,  it  is 
a  debtor  bank,  and  it  pays  into  the  clearing  house  the 
difference  between  the  amount  owed  to  it  and  the 
amount  it  owes.  If  there  are  any  worthless  checks 
among  such  demands,  these  are  settled  by  the  two 
banks  concerned.  Usually,  it  is  provided  that  worth- 
less checks  must  be  returned  by  a  given  hour.  In  New 
York  and  Boston  it  is  held  that  such  a  rule  does  not 
preclude  a  recovery  upon  a  check  paid  under  a  mistake 
of  fact  in  the  clearing  house,  even  after  the  hour,  if 
the  bank  which  received  the  check  has  not  changed  its 
situation  meanwhile.  It  was  mentioned,  under  the 
cases  on  *' Payment  under  Mistake,''  that  New  York 
and  Massachusetts  did  not  follow  the  general  rule,  but 
were  alone  in  the  stand  that  a  payment  made  where  the 
depositor  did  not  have  funds  could  be  recovered. 

In  the  Kuling  Court  Case,  because  of  this  rule,  it 
was  held  that  the  Merchants'  National  Bank  could  re- 
cover, in  spite  of  its  having  exceeded  the  clearing  house 
requirement  of  returning  checks  by  one  o  'clock.  In  the 
Story  Case,  where  the  Grain  Exchange  Bank  could  not 
have  recovered  if  it  had  made  the  payment  over 
its  own  counter,  it  is  able  to  recover  because  of  the 
agreement  made  by  the  Garfield  Park  Bank,  in  becom- 
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ing  a  member  of  the  clearing  house.  The  check  was 
really  paid,  although  no  money  passed  from  the  Grain 
Exchange  Bank,  because  it  was  applied  in  the  settle- 
ment of  items  due.  But  the  payment  was  made  under 
circumstances  in  which  the  bank  could  not  have  investi- 
gated the  validity  of  the  check,  and  against  which  it 
had  protected  itself  by  the  rules  of  the  clearing  house, 
which  all  the  members  had  established.  Because  of 
these  rules,  the  Grain  Exchange  Bank  is  entitled  to  re- 
cover, and  judgment  should  be  given  for  the  plaintiff. 
If  the  check  had  not  been  returned  within  the  time 
fixed  by  the  clearing  house  rules,  the  payment  would 
have  become  complete,  and  could  not  have  been  recov- 
ered, in  spite  of  the  mistake. 


B.    Effect  of  Rules  Upon  Non-Memters 
STOSY  CASE 

Harry  Forbes  of  Cairo,  Illinois,  was  indebted  to  Ed- 
ward McKay  of  Chicago,  for  $500.  In  order  to  pay 
this  debt,  Forbes  purchased  a  draft  from  the  First  Na- 
tional Bank  of  Cairo,  which  read  as  follows : 

**May  1, 1915. 
$500.  First  National  Bank,  Cairo,  111. 

Pay  to  Edward  McKay,  or  order,  five  hun- 
dred dollars. 
To  The  Monroe  National  Bank  Chicago. 

George  Allen,  Cashier.^' 
Forbes  sent  this  draft  to  McKay.  McKay  banked 
with  the  East  Side  National  Bank  of  Chicago,  a  mem- 
ber of  the  Chicago  Clearing  House.  He  indorsed  and 
deposited  this  draft  with  that  bank  to  collect  it  at  the 
Monroe  bank.    His  indorsement  was  as  follows :  ' '  Pay 
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to  East  Side  National  Bank  for  account  of  Edward  Mc- 
Kay.— Signed,  Edward  McKay."  At  nine  o'clock  of 
the  morning  of  May  2, 1915,  the  East  Side  bank  carried 
this  draft  with  others  to  the  clearing  house,  and  was 
credited  vdih.  their  total.  At  ten  o'clock  the  East  Side 
bank  failed  to  open  and  was  taken  in  hand  by  the 
United  States  Bank  Examiner.  At  one  o'clock,  accord- 
ing to  the  custom  existing  among  the  banks,  the  obli- 
gations arising  that  morning  were  paid  at  the  clearing 
house,  and  therefore,  at  that  hour  on  May  2,  the  Mon- 
roe bank  paid  the  draft  in  question,  having  previously 
charged  it  to  the  account  of  the  bank  in  Cairo. 

Because  of  the  failure  of  the  East  Side  Bank,  McKay 
secured  nothing  for  his  draft,  since  the  clearing  house 
used  the  money  paid  by  the  Monroe  bank  to  cover  the 
East  Side  bank  balance.  McKay  maintains  that  the 
Monroe  bank  wrongfully  paid  the  draft  at  one  o'clock, 
when  it  knew  of  the  failure  of  the  East  Side  bank; 
therefore,  he  tried  to  hold  the  Monroe  bank.  Can  he 
do  this? 

EULING  COtTET  CASE 

Crane,  Parris  and  Company  vs.  Fourth  Street  Na- 
tional Bank,  Volume  173  Pennsylvania  Reports,  Page 
566. 

August  Crane  and  Albion  Parris,  co-partners,  trad- 
ing as  Crane,  Parris  and  Company,  claim  to  recover  in 
this  suit  from  the  defendants,  the  Fourth  Street  Na- 
tional Bank,  the  sum  of  $1,990,  for  losses  suffered 
through  the  improper  payment  of  a  draft  in  the  Clear- 
ing House  of  Philadelphia.  At  the  close  of  business 
on  the  nineteenth  day  of  March,  1891,  the  plaintiffs. 
Crane,  Parris  and  Company,  mailed  at  Washington, 
D.  C,  a  letter  to  the  Keystone  National  Bank,  inclos- 
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ing  a  draft  for  collection,  of  which  the  following  is  a 
copy: 

"$1,900. 

The  Anglo-California  Bank,  Limited,  No. 
38886. 

San  Francisco,  March  13,  1891. 
Pay  to  the  order  of  Charles  Early,  nineteen- 
hundred  dollars. 

P.  N.  Lithenthal,  Manager. 
F.  E.  Beck,  Accountant. 
The  Fourth  Street  National  Bank  of  Phila- 
delphia. '  * 
John  Hayes  was  cashier  of  the  Keystone  bank,  and 
therefore  Crane,  Parris  and  Company,  the  plaintiffs, 
had  Early  indorse  the  draft  as  follows  on  the  back: 
*' Charles  Early,  pay  to  the  order  of  John  Hayes, 
Cashier,  for  account  of  Crane,  Parris  and  Company,  of 
Washington,  D.C." 

The  draft  was  originally  purchased  by  Early  in  Cali- 
fornia to  pay  an  indebtedness  to  Crane,  Parris  and 
Company,  in  Washington,  and  the  California  bank,  by 
its  two  officers,  drew  it  on  its  correspondent  in  Phila- 
delphia. Crane,  Parris  and  Company  had  it  indorsed, 
so  that  the  bank  in  Philadelphia,  the  Keystone  bank, 
with  whom  it  did  business,  could  collect  it.  The  in- 
dorsement shows  that  when  the  draft  came  into  the 
hands  of  the  Keystone  bank,  it  was  the  property  of 
Crane,  Parris  and  Company,  and  that  the  Keystone 
bank  was  an  agent  for  collection. 

On  the  morning  of  March  20,  the  Keystone  bank 
sent  this  draft  with  others  to  the  Philadelphia  Clearing 
House  for  collection  against  the  Fourth  Street  Na- 
tional Bank.    This  was  done  at  eight-thirty  o'clock,  as 
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was  the  custom.  After  the  Keystone  bank  had  turned 
in  all  of  its  drafts  and  checks  against  the  other  mem- 
bers of  the  clearing  association,  and  all  of  the  checks 
and  drafts  against  the  Keystone  bank  had  been  put 
together,  it  was  found  that  the  balance  was  against 
the  Keystone  bank  which  it  should  pay  in  cash  to  the 
Clearing  House.  The  Fourth  Street  bank  cleared  in 
the  same  manner,  being  credited  with  its  checks  and 
drafts  against  the  Keystone  and  other  banks,  and 
debited  with  those  against  it,  including  the  one  in 
question. 

At  ten-thirty  that  morning  the  Keystone  bank  was 
closed  by  the  action  of  the  United  States  Bank  Exam- 
iner, and  the  balance  on  the  morning  *s  clearing  bill 
from  the  Keystone  bank  was  not  paid  to  the  Clearing 
House.  There  was  also  a  balance  due  the  Clearing 
House  from  the  Fourth  Street  Bank,  which  came  as  a 
result  of  the  debit  against  it  of  the  draft  in  question 
and  drafts  and  checks  of  other  banks.  This  total  bal- 
ance the  Fourth  Street  bank  paid  at  twelve  o'clock 
noon  of  that  day,  in  accordance  with  the  rules  of  the 
Clearing  House.  The  Clearing  House,  of  course,  paid 
this  money  to  the  banks  to  whom  the  morning  clearing 
showed  a  credit,  and  retained  that  portion  covering 
the  balance  owdng  by  the  Keystone  bank. 

The  Fourth  Street  bank  charged  the  draft  in  ques- 
tion to  the  account  of  the  Anglo-California  bank,  but 
refused  to  pay  Crane,  Parris  and  Company,  on  the 
ground  that  the  draft  was  paid  by  it  that  morning  at 
eight-thirty  to  the  Keystone  bank  when  the  clearing 
was  made.  Crane,  Parris  and  Company  maintain  that 
the  Keystone  bank  had  no  ownership  of  the  draft,  and 
that  the  money  was  unlawfully  paid  to  a  stranger,  the 
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Clearing  House,  at  twelve  o'clock,  after  the  Keystone 
bank  was  closed. 

Mr.  Justice  Williams  gave  the  opinion  of  the  court : 
**  Because  of  the  way  the  draft  was  indorsed,  it  was  the 
property  of  Crane,  Parris  and  Company  until  col- 
lected. It  was  never  collected  by  the  Keystone  bank, 
the  agent,  because  that  bank  did  not  clear  on  March  20. 
The  Clearing  House  had  no  right  to  demand  or  receive 
the  amount  from  the  Fourth  Street  bank.  After  the 
Keystone  bank  became  insolvent,  its  right  to  collect 
was  revoked,  and  the  proceeds  of  the  draft  should  have 
been  held  by  the  Fourth  Street  bank  for  the  owner 
thereof.  Payment  to  the  Clearing  House  at  twelve 
o'clock  on  March  20  was  payment  to  a  stranger,  and 
was  unlawful  and  worthless  as  against  the  real  own- 
ers. ' '  Judgment  is  for  the  full  account  in  favor  of  the 
plaintiff,  the  Fourth  Street  National  Bank. 

EUUNa  LAW 
Story  Case  Answer 
A  Clearing  House  is  not  a  mutual  bank  organized 
and  operated  by  the  associated  banks;  it  is  merely  a 
device  to  simplify  and  facilitate  the  work  of  the  banks 
in  reaching  their  daily  balances.  **A"  bank  submits 
all  of  its  claims  against  the  other  banks  of  the  associa- 
tion as  an  aggregate.  All  of  the  claims  of  the  other 
banks  against  *'A"  bank  are  totaled  and  a  balance  is 
struck.  If  *'A's"  claims  are  smaller  than  all  those 
against  it,  the  bank  pays  the  difference  to  the  Clear- 
ing House ;  if  they  are  larger,  the  Clearing  House  pays 
the  difference  out  of  the  money  paid  in  from  banks 
whose  balances  for  the  day  are  against  them.  Until 
these  balances  are  actually  paid  in  money  or  in  some 
representative  of  cash,  the  transactions  are  not  closed, 
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because  the  transactions  are  primarily  between  bank 
and  bank,  and  the  Clearing  House  is  a  mere  medium 
of  exchange. 

Therefore,  in  the  Court  Case,  the  Judge  held  that 
the  Keystone  bank  had  not  collected  the  note.  It  had 
not  received  the  money,  and  the  mere  striking  of  a 
balance  at  eight-thirty  was  not  a  payment. 

This  is  true  in  the  Story  Case.  The  draft  was  not 
paid  at  nine  o'clock,  but  at  one  o'clock.  At  that  hour 
the  East  Side  bank  was  closed,  its  authoritj^  to  collect 
had  been  revoked  by  its  insolvency,  and  the  Monroe 
bank  should  have  held  the  draft  or  its  proceeds  for 
McKay,  the  owner;  therefore,  he  can  compel  payment 
from  the  Monroe  bank. 


C.     Clearing  House  Certificate 
8T0BY  CASE 

In  the  panic  of  1907,  when  practically  every  clear- 
ing house  association  in  the  United  States  sought  to 
relieve  the  currency  stringency  by  the  issue  of  clearing 
house  certificates,  the  association  of  Morton  City  fol- 
lowed the  common  plan.  Engraved  certificates,  in  de- 
nominations of  $5,  $10,  and  $25,  were  signed  by  the 
officers  of  the  association  and  issued  to  member  banks 
in  exchange  for  deposits  with  the  clearing  house  of 
high  grade  bonds,  securities,  or  commercial  paper. 
The  certificates  recited  that  they  were  secured  in  that 
manner,  and  stated  that  they  would  be  received  by 
any  member  of  the  clearing  house  in  payment,  at  face 
value,  of  any  debt  or  obligation,  and  that  they  would 
be  accepted  by  the  clearing  house  from  any  member 
bank  which  presented  them  in  payment  of  balances 
due.    One  of  these  certificates  was  received  by  Victor 
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Griffith  in  the  course  of  business.  He  took  it  to  the 
clearing  house  and  presented  it  for  payment.  He  was 
told  that  no  one,  not  a  member  of  the  clearing  house, 
would  be  given  any  credit  for  a  certificate,  and  that 
the  clearing  house  had  not  assumed  to  pay  the  certif- 
icates to  any  holder.  He  brought  suit  against  the 
clearing  house  committee,  on  the  ground  that  what- 
ever their  intention,  they  had,  in  fact,  issued  obliga- 
tions of  the  clearing  house.    Is  he  entitled  to  recover  ? 

EUUNQ  OOUET  CASE 

Philler  vs,  Patterson,  Volume  168  Pennsylvania 
State  Reports,  Page  468;  Volume  47  American  State 
Reports,  Page  896. 

Thirty-eight  national  banks  in  the  city  of  Philadel- 
phia, formed  a  clearing  house  association,  for  the  set- 
tlement of  balances.  A  room  was  hired  and  fitted  up 
at  the  expense  of  the  associated  banks,  and  a  manager 
employed  who  presided  over  the  business  of  striking 
the  balances  every  morning  at  a  fixed  hour.  To  facil- 
itate the  settlement  of  daily  balances  without  the  ne- 
cessity of  handling  and  counting  the  cash  in  every 
case,  each  bank  deposited  in  the  hands  of  certain  per- 
sons, called  the  Clearing  House  Committee,  a  sum  of 
money,  or  its  equivalent  in  good  securities,  to  be  used 
in  paying  the  daily  balances.  For  these  sums  the 
committee  issued  certificates  which  were  used  in  lieu 
of  the  cash  they  represented.  The  committee  was  also 
authorized  to  receive  from  any  member  of  the  asso- 
ciation, additional  deposits  of  bills  receivable  and 
other  securities,  and  issue  certificates  therefor  in  such 
amount,  and  to  such  percentage  thereof  as  may  in  their 
judgment  be  advisable.  They  agreed  to  accept  the 
additional  certificates  if  issued  in  payment  of  daily 
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balances  at  the  clearing  house,  on  the  condition  that 
the  securities  deposited  therefor,  should  be  held  by 
the  committee  in  trust  for  the  payment  and  redemp- 
tion of  the  certificates. 

Patterson,  the  defendant  herein,  signed  a  promis- 
sory note  for  $5,000,  for  the  accommodation  of  the 
Spring  Garden  National  Bank,  which  was  a  member 
of  the  clearing  house.  .  The  bank  deposited  this  with 
the  clearing  house  committee,  as  security  for  certifi- 
cates issued  to  the  bank.  When  the  Garden  National 
Bank  was  not  able  to  meet  its  obligation  to  the  clearing 
house,  Philler,  as  manager  thereof,  brought  suit  upon 
this  note,  as  part  of  the  bank's  security,  against  Pat- 
terson, the  maker  of  the  note. 

It  was  contended  by  Patterson  that  national  banks 
had  no  authority,  by  law,  to  enter  into  such  an  ar- 
rangement as  herein  outlined,  and,  accordingly,  the 
certificates  issued  were  void,  and  the  certificate  being 
void,  the  security  could  not  be  enforced  against  him. 

Mr.  Justice  Williams  said:  **We  are  unable,  there- 
fore, to  see  in  what  respect  these  banks  have  violated 
the  statutes  of  the  United  States,  relating  to  national 
banks,  or  have  transcended  the  limits  which  these  stat- 
utes have  drawn  about  the  business  of  banking.  They 
have  diverted  none  of  their  funds,  embarked  in  no 
new  undertaking,  entered  into  no  business  alliance,  but 
devised  and  adopted  what  seems  to  be  an  improved 
method  for  doing  a  portion  of  their  o"\\ti  necessary 
work.  This  same  method,  or  one  identical  in  general 
outline,  has  been  adopted  by  the  banks  in  every  great 
city  in  the  United  States,  and  by  many  in  other  lands, 
and,  as  far  as  T  am  aware,  it  has  nowhere  been  held 
that  the  method  is  illegal.     On  the  contrary,  it  has  rec- 
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ommended  itself  by  its  economy  of  time  and  labor  to 
the  several  banks,  and,  by  its  incidental  results  in  pro- 
moting mutual  helpfulness  and  confidence,  has  come  to 
be  regarded  with  favor  by  the  general  public"  Judg- 
ment was  given  for  Philler. 

SULINa  LAW 
Story  Case  Answer 
The  clearing  house  certificates  in  ordinary  use  are 
not  designed  for  circulation  nor  for  negotiation.  They 
are  merely  convenient  forms  of  receipts  or  credit 
memoranda.  An  early  development  of  clearing  houses 
was  the  adoption  of  a  clearing  house  fund,  so  that,  in- 
stead of  carrying  each  day  the  debit  balances  to  the 
clearing  house  in  money  and  the  credit  balances  back 
to  the  bank  vaults,  the  balance  would  be  merely  added 
to  or  subtracted  from  the  balance  with  the  clearing 
house.  Each  member  bank  deposits  a  certain  amount 
of  money  with  the  clearing  house,  so  that  it  may  be  a 
debtor  bank  for  several  clearings  without  being  re- 
quired to  bring  out  any  more  actual  cash.  Besides 
having  an  account  balance,  upon  which  it  may  draw 
or  against  which  a  balance  could  be  charged,  it  was 
found  convenient  to  issue  certificates  to  the  banks 
when  they  deposited  gold  or  securities.  These  certifi- 
cates could  be  held  by  the  bank  until  it  was  necessary 
to  increase  its  credit  with  the  clearing  house,  when 
they  would  be  turned  in,  or  they  might  be  to  some  ex- 
tent transferred  from  one  member  bank  to  another. 
The  small  denomination  certificates,  issued  in  emer- 
gencies for  circulation,  are  not  at  all  identical  in  func- 
tion with  the  usual  certificates.  It  was  f  oimd  that  the 
associated  banks  could  safely  **pool"  their  security 
holdings,  and  upon  them  could  issue  these  instruments, 
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convenient  for  circulation,  which  because  of  the  combi- 
nation of  strength  would  have  the  confidence  of  the 
public  and  be  accepted  in  common  payments.  But  the 
certificates  are  not  promises  to  pay  money,  and  there 
is  no  liability  upon  them  as  such.  They  will  be  re- 
ceived in  payment  of  amounts  due  and  are  valuable 
only  because  the  constant  necessity  for  making  such 
payments  gives  them  a  channel  in  which  they  displace 
money.  In  the  Story  Case,  Griffith  is  not  entitled  to 
sue  Oil  the  certificate,  and  judgment  should  be  given 
for  the  defendant. 
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